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I ntroduction

In March 2002, the Ministerial Council on Mineral and Petroleum Resources agreed to a
National Mine Safety Framework — Realising a Safe and Healthy Mining Industry : the
Contribution of Government — and directed officials to prepare, in consultation with
stakeholders, a detailed and practical plan for its implementation.

Nationwide consistency in approach to safety and health in mining offers many benefits,
not least enhanced confidence within the industry in addressing statutory requirements
and cost-effectiveness in implementing them. At the same time, the Framework’s
implementation strategy must allow for flexibility within individual jurisdictionsin
dealing with specific mine safety and health issues and solutions.

Following a period of intensive analysis of the range of issues involved in giving effect
to the Framework, the Chief Inspectors of Mines from all jurisdictions have released a
discussion paper to stimulate discussion and encourage al of those with an interest in
this industry to afford them the benefit of their expertise.

The range of issues addressed in the discussion paper is extensive, and complex. It
draws on not only Australian mining-specific sources but a range of relevant but
broader national and international references. The purpose of this companion volume is
to provide a number of these reference documents to provide further background where
it may be required.

Following a period of consultation and in the light of consultation outcomes, the
Conference of Chief Inspectors of Mines will refine the implementation plan and
present it to the Ministerial Council, through its Standing Committee of Officials, for
consideration and eventual promulgation.

The Conference expects the implementation plan’ s development to be completed by the
end of 2003.
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2 NATIONAL MINE SAFETY FRAMEWORK

Document released by the Ministerial Council on Mineral and Petroleum Resourcesin
March 2002. The Framework underpins the draft |mplementation Plan.

Further information on the Council is available on the website of the Department of
Industry, Tourism and Resources, www.industry.gov.auon the Minera Industries page.
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National Mine Safety Framework

Realising a Safe and Healthy Mining Industry - The
Contribution of Gover nment

I ntroduction

All stakeholders in the Australian mining industry need to demonstrate their
commitment to creating a safe and healthy mining industry. While the primary
responsibility for health and safety rests with the industry parties, governments have an
important contribution to make in support of realising a safe and healthy mining
industry. This paper sets out the framework for a uniform approach to making this
contribution.

This framework document has been prepared in consultation with stakeholders in each
jurisdiction and represents views from across Australia, New Zealand and Papua New
Guinea. It isconsistent with the National OHS Improvement Framework, prepared by
the National Occupational Health and Safety Commission in 1999 to foster 'learnings
across industries. The document describes the means by which governments should
contribute to the application of this general OHS framework to the mining industry.

A uniform approach aims to:

ensure legidative consistency so that the duties of stakeholders in the industry are
clear and unambiguous;

foster innovation and improvement; and
remove duplication of effort.

The approach to the role of government set out by this framework challenges all
stakeholders to work together to create a safe and healthy mining industry.

Aim and principles

The primary purpose of government action in OSH is to support a safe and healthy
mining industry. To do this, government’ s contribution should:

be nationally consistent, both within the mining industry and with other industries,
encourage action by stakeholders at an enterprise level;

be based on and foster a best practice approach and a continuous improvement focus
that does not inhibit innovation; and

recognise that responsibility for health and safety at mine sites rests with employers
and employees, while ensuring that senior management holds the accountability for

leadership.
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Therole of gover nment

In order to fulfil the above aim and principles, governments have the following roles:

work within a nationally consistent legidative framework (without inferring a
particular structure for administering the framework);

support OSH competency development in the industry;
provide support for enterprises and other duty holders to facilitate compliance;

undertake enforcement activities that support improved performance and meet
community expectations for enforcing the law;

collect and use consistent, reliable and useful data about OSH performance;

foster regional and, where relevant, national and trans- national consultation
between stakeholders to ensure that information flows to promote improvement
in industry practices;, and

foster effective research into OSH in mining so that evidence can inform
prevention activities.

Goalsfor government in mining

Arising from the National OHS Improvement Framework and the role of government in
mining, the goals for government in mining are to:

establish a consistent legidative framework, based on a general ‘duty of care’
approach;

support the development of OSH competencies and competency assessment
consistent with nationa training frameworks,

develop a cooperative approach to providing advisory information for duty
holders to assist them in achieving compliance, recognising different needs (eg
small versus large enterprises);

update and publicise enforcement strategies so that duty holders understand the
consequences of honcompliance and these are consistent across jurisdictions;

establish consistent and reliable OSH performance data collection, analysis and

publication systems so that decisionsin relation to prevention efforts can be
based on valid information;

establish effective approaches to regional, national and trans-national
consultation with stakeholders; and establish open communication and
coordination between the jurisdictions to support structured and strategic
approaches,

establish strategies to support effective research into safety and health in the
mining industry.
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Strategiesto achieve the goals

Achieving the above goals should not involve duplication of effort nor creating another
level of government. Primarily, strategies for achieving these goals require information
sharing and cooperation between jurisdictions. In order to work towards the above
goals, the following strategies should be devel oped:

1 L egidlative framework

A nationally consistent legidative framework is essential for an efficient, effective and
equitable regulatory system for the industry. This does not mean that OSH legidation
should be identical in each jurisdiction. Rather, an agreed framework should be
established, consistent with the requirements of the International Labor Organisation
Convention 176 "Safety and Health in Mines' (ILO C176), with the following key
features:

A genera duty of care approach should be taken - covering the range of duty
holders, including directors, managers, contractors, employees, manufacturers,
designers and suppliers - with any mining specific requirements.

A systematic approach to mine safety management should be promoted,

Mechanisms for ensuring effective consultation with employees should be
included,

Major hazards that may be found in the mining industry must be addressed
within the legidative framework. The risk management requirements of ILO
C176 should be adopted, and an approach to risk management using the
Hierarchy of Control and based on the As Low As Reasonably Practicable
(ALARP) principles should be promoted. Risk management legislation should
require attention to the core risks of the industry, ensuring that high
consequence, low probability events are addressed.

Definitions of different concepts should so far as possible be consistent and the
equivalence of different terms should be clear.

Regulation should allow duty holders to develop the most effective OSH
management strategies for their circumstances, supporting enterprises to move
beyond regulatory requirements.

Recommendation

The jurisdictions should agree on a consistent legidative framework, incorporating ILO
C176 requirements and these key features.

2. OSH competency development

OSH isintegral to the competence of people in the industry and governments should
support the development of competency in OSH. Development and meintenance of
OSH competence is the responsibility of the industry, with governments involved in
monitoring standards. OSH competency development should be consistent with the
industry’ s national training frameworks, which provide a consistent approach to
competency development in the mining industry based on agreed industry Training
Packages. The certification of particular occupations by OSH jurisdictions parallels the
industry’ s qualifications framework through the Australian Recognition Framework. In
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addressing this apparent duplication, governments need to ensure that standards of OSH
competence are maintained without the expense and inefficiencies associated with
running two parallel systems.

Recommendation

Consideration should be given to working with the mining industry’ s training advisory
body network to support a uniform competency system that ensures that standards of
OSH competence are maintained.

3. Compliance support

All jurisdictions provide advice and support to mine sites so that duty holders are better
equipped to comply with their OSH obligations. A cooperative approach is needed to
ensure that unnecessary costs and duplications of effort are avoided, and to facilitate the
interchange of knowledge and expertise. In particular, coordination between agencies
will help to create consistent guidance material that contributes to raising the awareness
of duty holders. Consistent strategies for dealing with the diversity of duty holders will
help to ensure that particular needs (eg for small operations) are met in an efficient way.

Recommendation

A mechanism for coordination between agencies should be established to support the
creation of consistent guidance material that facilitates the exchange of knowledge and
expertise, and recognises accepted standards.

4. Enforcement

A consistent approach to enforcement would provide clear and consistent standards for
duty holders and support equitable outcomes from governments’ contribution to safety
and health in the mining industry. This does not necessarily mean that a single
enforcement policy should be developed, but that jurisdictions’ strategies for
enforcement should be aligned and consistent. Jurisdictions currently take an approach
that consists of a graduated series of options, with persuasion and verbal directions as
the starting point, progressing through written instructions, improvement notices,
prohibition notices and finally prosecution as a last resort. Thisis generally referred to
as the Enforcement Pyramid.

Recommendation

Strategies for enforcement should be aligned and consistency achieved across
jurisdictions.

5. Data collection

A nationally consistent data set is needed to inform of the activities of industry, as well
as government. The data set should include:

outcome data, such as claims data and agreed injury frequency rates,

lead indicators of systems and culture to provide data relating to the
implementation of preventive strategies,

data relating to critical incidents that do not result in injury;

data compatible with the Comparative Performance Monitoring data set of the
general OSH jurisdictions so that comparisons are possible between jurisdictions
and across industries; and
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data addressing the activities of governments, eg in enforcement and compliance
support.

Recommendation

Action should be taken to develop such a data set that enables comparisons across
jurisdictions and industries.

6. Consultation

Consultation with industry stakeholders is critical to ensure the effectiveness of
governments' contribution to OSH in the industry. Given that the legidative
accountability lies with each jurisdiction this consultation will continue to be focussed
at thislevel. Where necessary, resources should be directed at a jurisdictional level to
strengthen consultative processes. Wherever possible these consultative processes
should seek to move towards consistent outcomes.

Recommendation

Continued stakeholder consultation through jurisdictional processes should be
encouraged. Consultation processes should seek to achieve consistent cross-jurisdiction
outcomes.

7. Research

Governments have an important role in encouraging research, in partnership with
industry and research and funding agencies. In particular, government should be
involved in helping to set priorities, providing advice to researchers and in establishing
research partnerships. Government can contribute to the effective application of
research findings by using evidence from research to modify where appropriate their
own activities, and to encourage the adoption of findings to prevention activities by
duty holders.

Recommendation

Consideration should be given to establishing appropriate mechanisms for governments
to support effective research into OSH in the mining industry.

| mplementation

The strategies outlined in this framework should be further developed in consultation
with stakeholders in each jurisdiction. This should result in an agreed work program for
presentation to the Ministerial Council on Minerals and Petroleum Resour ces.

The Conference of Chief Inspectors of Mines should drive this development
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National Mine Safety Framework

Realising a Safe and Healthy Mining Industry - The Contribution of Gover nment

Purpose

To support asafe and healthy mining industry, through:
consistency across jurisdictions;
encouraging action by stakeholders at an enterprise level;

using a best practice approach and a continuous improvement focus; and

recognising that primary responsihility for health and safety at mine sites rests with employers and employees, while ensuring that senior management
holds the accountability for leadership.

Goals

1. A consistent
legislative framework,
based on ‘duty of care’

2. Competency
development within the
mining industry

3. A cooperative
approach to providing
support for duty
holdersin compliance

4. Updated and aligned
enforcement strategies

5. Consistent and
reliable mining OSH
performance data
collection, analysis and

6. Effective approaches
to consultation with
stakeholders and
coordination between

7. Strategies to
encourage effective
research into safety and
health in the mining

distribution systems jurisdictions industry.
Actions

Establish a consistent Consider working with | Establish amechanism | Alignjurisdictions Develop a consistent Strengthen and Establish appropriate
legislative framework the mining industry’s | for coordination strategies for and reliable OSH data | encourage regional, mechanisms for
across jurisdictions, training advisory body | between agenciesto enforcement to achieve | set, in partnership with | national and governments to
incorporating ILO network to support support the creation of | consistency. NOHSC that enables transnational encourage effective
C176 requirements uniform competency consistent guidance. comparison across consultation research into OSH in

establishment and jurisdictions and mechanisms. the mining industry.

assessment systems,
recognised by the
respective national
training authorities..

industries.
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3. NATIONAL OHSSTRATEGY 2002-2012 — A SUMMARY

This summary of the strategy has been provided by the National Occupational Health
and Safety Commission as a brief background to the broader OHS issues that impact on
the National Mine Safety Framework.

Copies of the full document and other information relevant to the issues addressed in
the discussion paper are available on the Commission’s website : www.nohsc.gov.au.
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National OHS Strategy 2002-2012 —a summary

On 24 May 2002, the Workplace Relations Ministers' Council (WRMC) endorsed the
release by the National Occupational Health & Safety Commission (NOHSC) of the
National OHS Strategy 2002-2012.

The Strategy is alandmark development signifying the commitment of all Australian
governments, the Australian Chamber of Commerce and Industry (ACCI) and the
Australian Council of Trade Unions (ACTU), to work cooperatively on national
priorities for improving OHS and to achieve minimum national targets for reducing the
incidence of workplace deaths and injuries. The Strategy was developed by the
members of NOHSC and reflects their agreement to share responsibility for
continuously improving Australia s performance in work-related health and safety. The
Strategy document and related material is available at:

http://www. nohsc.gov.au/national strategy

The Strategy sets out the basis for nationally strategic interventions that are intended,
over the coming decade, to foster sustainably safe and healthy work environments and
reduce significantly the numbers of people hurt or killed at work.

The Strategy replaces NOHSC' s National OHS Improvement Framework (1999) with
the nine areas for national action identified in the Framework now underpinning the
Strategy. The National Mine Safety Framework (March 2002) — Realising a Safe and
Health Mining Industry was written to be consistent with the National OHS
Improvement Framework.

Aswell as providing the framework for cooperative national action over the next

decade, the National OHS Strategy has introduced two key components:

1. National targets for reductions in work-related fatalities and injuries that will enable
progress towards the Strategy’ s vision — Australian workplaces free from death,
injury and disease — to be monitored and measured; and

2. National priorities for action that provide the focus for programs to address key
OHS issues on a national basis so that significant improvement can be realised in
the short to medium term.

The national targets are set to be challenging but achievable. They provide goals for
organisatiors, enterprises and employees with which to identify. They also promote
greater innovation and activity in developing the most effective and efficient waysto
meet the targets. The national targets are to:

Sustain a significant, continual reduction in the incidence of work-related
fatalities with areduction of at least 20% by 30 June 2012 (and with a reduction
of 10% being achieved by 30 June 2007); and

Reduce the incidence of workplace injury by at least 40% by 30 June 2012 (with
areduction of 20% being achieved by 30 June 2007).

The Strategy invites individual organisations, jurisdictions, industries and enterprises to
adopt the national targets as a minimum and to strive to better them.

10
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There are five priority areas initially identified by the Strategy. Nationa action plansto
address each priority for 2002-05 have been developed by NOHSC and endorsed by
WRMC (November 2002). National efforts will be focused on these five priorities,
however, efforts will be underpinned by continued work on the nine areas originally
identified by the National |mprovement Framework.

The five nationa priorities and the rationale for the cooperative work being undertaken
by NOHSC members, and other OHS stakeholders and industry parties that have so far
agreed to take action, are as follows:

Reduce high incidence/severity of risks. By targeting industries where the

incidence of injury and/or number of deathsis particularly high, as well as the

mechanisms of injuries that cause this, significant improvements can be made in

Australian OHS performance. Targeted industries for 2003-04 are: health and

community services;, manufacturing; construction; and transport and storage. The

targeted mechanisms of injury are: fals, trips and dips; hitting, or being hit by;

and body stressing. National cooperative action is being taken to:

o0 improve regulatory frameworks with regard to high risk injuries and
industries

0  provide guidance and information, awareness programs and develop OHS

skills

0  better target compliance and enforcement programs

0 evaluate best practice interventions

0  engage indudtry.

Improve the capacity of business operators and workers to manage OHS

effectively. This national priority recognises that before employers and others take

action to manage OHS they must be convinced of the benefits they will derive

from doing so. Business operators need to understand the case for better OHS

management, including how it contributes to improved business outcomes, and be

able to take the necessary action. National cooperative action is being taken to:

o develop motivators/incentives for business operators

0 improve access to information products and systems for both employers and
employees

o0 adopt systematic management approaches to OHS to maximise the use and
usefulness of available data which can lead to improved OHS management
systems

o0 develop the OHS skills of practitioners, inspectors, researchers, technical
areas and professions that may impact directly or indirectly on workplace
health and safety

0 integrate OHS into national training packages, the education of
professionals, managers and specialists, and school education

Prevent occupational disease more effectively. Occupational diseases often arise
from repeated exposures to a hazard over time and, in the case of diseases of long
latency, symptoms may take decades to manifest. These aspects of occupationally
related disease create some unique problems both in identifying hazards and

ng the effectiveness of control measures to prevent occupational disease.
One of the primary actions for this national priority will be to minimise exposure
to known risk factors and to undertake activity designed to bring about healthier
work environments in general. National cooperative action is being taken to:

11
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o0 develop occupational disease targets that address exposure to diseases risk
factors

0  improve regulatory frameworks

o0  provide guidance and information material, awareness programs, and
develop tools and information systems for use by both employers and
employees

0 cary out targeted compliance and enforcement programs

0 undertake surveillance of OHS research and data.

Eliminate hazards at the design stage. The design stage isacritical phase where
it is possible to design out potential OHS problems, effectively preventing them
from ever entering the workplace. Responsibility for safe design falls on awide
range of parties, including those outside of the workplace such as designers,
manufacturers, constructors or suppliers. National cooperative action is being

taken to:
o improve regulatory frameworks, enforcement and compliance of design
issues

o develop procurement models and practices, including practical guidance
material on safe purchasing for small business

o influence the education of design professionals to achieve a greater focus on
the safe design risk management approach

0 raise awareness of and promote safe design principles

0 incorporate safe design into important OHS management systems and
standards.

Srengthen the capacity of government to influence OHS outcomes. Governments
have a leadership role in preventing work-related death, injury and disease in
Australia through promoting, legidating and enforcing OHS requirements via a
wide range of mechanisms. This national priority aims to sharpen the
effectiveness of governments in securing better OHS outcomes and being a user
and provider of examples of good OHS practice. National cooperative action is
being taken to:

0  ensure government, as an employer and exemplar of OHS practice, provides
leadership to Australian business and working communities through the
adoption of best-practice management techniques

o facilitate nationally consistent policy making and regulation between federal,
state, territory and local levels of government

o0 encourage Commonwealth, State and Territory governmentsto adopt a
whole-of-government procurement model when purchasing goods and
services

0 increase awareness and action on OHS issues by government agencies.

The national priorities, and their action plans, will be periodically evaluated by NOHSC
to assess ongoing relevance and effectiveness. They will be refined or replaced by new
national prioritiesin light of these assessments over the 10-year course of the Strategy.

All NOHSC members have aligned their business plans and work programs with the
National Strategy. Other OHS stakeholders, organisations and enterprises are invited to
adopt and contribute to the National Strategy. Severa government and industry parties
have articulated their commitment to the Strategy and have shaped their approach to
improving OHS performance according to the prevention principles and programs
established by it.

12



NMSF Implementation : Background and Explanatory Notes

National OHS Strategy - Summary

Figure 1:

National OHS Strategy 2002-

2012

NATIONAL VISION
Australian workplaces free from death, injury and disease

Sustain a significant, continual reduction in
the incidence of work-related fatalities with a
reduction of at least 20% by 30 June 2012

NATIONAL TARGETS

Reduce the incidence of workplace injury by
at least 40% by 30 June 2012 (with a
reduction of 20% being achieved by 30 June

(and with a reduction of 10% being achieved 2007).
by 30 June 2007).
_|_- = = = = = = = [
m Reduce high incidence/severity risks
= I [ I [ I [ [ [
% Improve the capacity of business operators and workers to manage OHS effectively
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— E Prevent occupational disease more effectively
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o) Eliminate hazards i
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pd Strengthen the capacity of government to influence OHS outcomes

Indicators of success

Increased OHS

Workplace parties
recognise and incorporate
OHS as an integral part of

their normal business
operations

knowledge and skills in
workplaces and the
community

Governments develop and
implement more effective
OHS interventions

Research, data and
evaluations provide better,
timelier information for
effective prevention
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4. INTERNATIONAL L ABOUR ORGANISATION

CONVENTION 176 : SAFETY AND HEALTH IN M INES,
1995

The implementation plan proposes that Australia works towards ratification of this
convention. In turn, thiswill require the relevant legidation in al jurisdictions to
comply with it. The basic principles embodied in the convention are suggested as a
suitable model in developing a nationally consistent legidative framework, canvassed in
section 1 of the discussion paper.

In broad terms, the status of existing legidation in Australia vis-a-vis the convention is
asfollows:

New South Wales : Substantively in compliance; Mining Legislation Amendment Act
2002 will address outstanding matters.

Northern Territory : Broadly in compliance. The main area of non-compliance relates to
Article 13 3(a) which requires rights for safety representatives to be prescribed.

Queendand : Complies except for a minor issue to be addressed in an amendment of
the Mining and Quarrying Safety and Health Regulation currently before the
Parliament.

South Australia : Complies with the mgjority of requirements, but still unable to meet
asmall number of requirements relating particularly to Article 5(5), Article 7(d) and
Article 10(c).

Victoria : Substantialy in compliance. Possible minor gaps exist relating to Article 5 and
confirmation required relating to some other aress.

Western Australia : Complies — there are no barriers to the ratification for WA.

14
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| nter national Labour Organisation Convention 176 :
Safety and Health in Mines, 1995

Convention concer ning Safety and Health in Mines (Note: Date of entry into for ce: 05:06:1998)
Convention:C176

Place:Geneva

Session of the Conference: 82

Date of adoption:22:06:1995

Subject classification: Industriesand Occupations

Status; Up-to-dateinstrument. This Convention was adopted after 1985 and is consider ed up to date.

The General Conference of the International Labour Organization,

Having been convened at Geneva by the Governing Body of the International Labour
Office, and having met in its Eighty- Second Session on 6 June 1995, and

Noting the relevant International Labour Conventions and Recommendations and, in
particular, the Abolition of Forced Labour Convention, 1957; the Radiation Protection
Convention and Recommendation, 1960; the Guarding of Machinery Convention and
Recommendation, 1963; the Employment Injury Benefits Convention and
Recommendation, 1964, the Minimum Age (Underground Work) Convention and
Recommendation, 1965; the Medical Examination of Y oung Persons (Underground
Work) Convention, 1965; the Working Environment (Air Pollution, Noise and
Vibration) Convention and Recommendation, 1977; the Occupational Safety and Health
Convention and Recommendation, 1981; the Occupationa Health Services Convention
and Recommendation, 1985; the Asbestos Convention and Recommendation, 1986; the
Safety and Health in Construction Convention and Recommendation, 1988; the
Chemicals Convention and Recommendation, 1990; and the Prevention of Major
Industrial Accidents Convention and Recommendation, 1993, and

Considering that workers have a need for, and a right to, information, training and
genuine consultation on and participation in the preparation and implementation of
safety and health measures concerning the hazards and risks they face in the mining
industry, and

Recognizing that it is desirable to prevent any fatalities, injuries or ill health affecting
workers or members of the public, or damage to the environment arising from mining
operations, and

Having regard to the need for cooperation between the International Labour
Organization, the World Health Organization, the International Atomic Energy Agency
and other relevant institutions and noting the relevant instruments, codes of practice,
codes and guidelines issued by these organizations, and

Having decided upon the adoption of certain proposals with regard to safety and health
in mines, which is the fourth item on the agerda of the session, and

Having determined that these proposals shall take the form of an international
Convention;

15
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adopts this twenty-second day of June of the year one thousand nine hundred and
ninety- five the following Convention, which may be cited as the Safety and Health in
Mines Convention, 1995:

Part |. Definitions

Article1

1. For the purpose of this Convention, the term mine covers -

(a) surface or underground sites where the following activities, in particular, take place:

(i) exploration for minerals, excluding oil and gas, that involves the mechanical
disturbance of the ground,;

(i) extraction of minerals, excluding oil and gas;

(iii) preparation, including crushing, grinding, concentration or washing of the extracted
material; and

(b) all machinery, equipment, appliances, plant, buildings and civil engineering
structures used in conjunction with the activities referred to in (a) above.

2. For the purpose of this Convention, the term employer means any physical or legal
person who employs one or more workers in a mine and, as the context requires, the
operator, the principal contractor, contractor or subcontractor.

Part 11. Scope and means of application
Article 2
1. This Convention applies to all mines.

2. After consultations with the most representative organizations of employers and
workers concerned, the competent authority of a Member which ratifies the Convention:

() may exclude certain categories of mines from the application of the Convention, or
certain provisions thereof, if the overall protection afforded at these mines under
national law and practice is not inferior to that which would result from the full
application of the provisions of the Convention;

(b) shall, in the case of exclusion of certain categories of mines pursuant to clause (a)
above, make plans for progressively covering all mines.

3. A Member which ratifies the Convention and avails itself of the possibility afforded
in paragraph 2(a) above shall indicate, in its reports on the application of the
Convention submitted under article 22 of the Constitution of the International Labour
Organization, any particular category of mines thus excluded and the reasons for the
exclusion.

16
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Article 3

In the light of national conditions and practice and after consultations with the most
representative organizations of employers and workers concerned, the Member shall
formulate, carry out and periodically review a coherent policy on safety and health in
mines, particularly with regard to the measures to give effect to the provisions of the
Convention.

Article4

1. The measures for ensuring application of the Convention shall be prescribed by
national laws and regulations.

2. Where appropriate, these national laws and regulations shall be supplemented by:
(a) technical standards, guidelines or codes of practice; or

(b) other means of application consistent with national practice,

asidentified by the competent authority.

Article 5

1. National laws and regulations pursuant to Article 4, paragraph 1, shall designate the
competent authority that is to monitor and regulate the various aspects of safety and
health in mines.

2. Such national laws and regulations shall provide for:

(a) the supervision of safety and health in mines;

(b) the inspection of mines by inspectors designated for the purpose by the competent
authority;

(c) the procedures for reporting and investigating fatal and serious accidents, dangerous
occurrences and mine disasters, each as defined by national laws or regulations;

(d) the compilation and publication of statistics on accidents, occupational diseases and
dangerous occurrences, each as defined by national laws or regulations;

(e) the power of the competent authority to suspend or restrict mining activities on
safety and health grounds, until the condition giving rise to the suspension or restriction
has been corrected; and

() the establishment of effective procedures to ensure the implementation of the rights
of workers and their representatives to be consulted on matters and to participate in
measures relating to safety and health at the workplace.

17
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3. Such national laws and regulations shall provide that the manufacture, storage,
transport and use of explosives and initiating devices at the mine shall be carried out by
or under the direct supervision of competent and authorized persons.

4. Such national laws and regulations shall specify:

(a) requirements relating to mine rescue, first aid and appropriate medical facilities;

(b) an obligation to provide and maintain adequate self-rescue respiratory devices for
workers in underground coal mines and, where necessary, in other underground mines;

(c) protective measures to secure abandoned mine workings so as to eliminate or
minimize risks to safety and health;

(d) requirements for the safe storage, transportation and disposal of hazardous
substances used in the mining process and waste produced at the mine; and

(e) where appropriate, an obligation to supply sufficient sanitary conveniences and
facilities to wash, change and eat, and to maintain them in hygienic condition.

5. Such national laws and regulations shall provide that the employer in charge of the
mine shall ensure that appropriate plans of workings are prepared before the start of
operation and, in the event of any significant modification, that such plans are brought
up to date periodically and kept available at the mine site.

Part 111. Preventive and protective measures at the mine

A. Responsibilities of employers

Article 6

In taking preventive and protective measures under this Part of the Convention the
employer shall assess the risk and deal with it in the following order of priority:

(a) eliminate the risk;

(b) control therisk at source;

(c) minimize the risk by means that include the design of safe work systems; and

(d) in so far as the risk remains, provide for the use of personal protective equipment,

having regard to what is reasonable, practicable and feasible, and to good practice and
the exercise of due diligence.

Article7

Employers shall take all necessary measures to eliminate or minimize the risks to safety
and health in mines under their control, and in particular:

18
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(a) ensure that the mine is designed, constructed and provided with electrical,
mechanical and other equipment, including a communication system, to provide
conditions for safe operation and a healthy working environment;

(b) ensure that the mine is commissioned, operated, maintained and decommissioned in
such away that workers can perform the work assigned to them without endangering
their safety and health or that of other persons;

(c) take steps to maintain the stability of the ground in areas to which persons have
access in the context of their work;

(d) whenever practicable, provide, from every underground workplace, two exits, each
of which is connected to separate means of egress to the surface;

(e) ensure the monitoring, assessment and regular inspection of the working
environment to identify the various hazards to which the workers may be exposed and
to assess their level of exposure;

(f) ensure adequate ventilation for all underground workings to which accessis
permitted;

(9) in respect of zones susceptible to particular hazards, draw up and implement an
operating plan and procedures to ensure a safe system of work and the protection of
workers,

(h) take measures and precautions appropriate to the nature of a mine operation to
prevent, detect and combat the start and spread of fires and explosions; and

(1) ensure that when there is serious danger to the safety and health of workers,
operations are stopped and workers are evacuated to a safe location.

Article 8

The employer shall prepare an emergency response plan, specific to each mine, for
reasonably foreseeable industrial and natural disasters.

Article9

Where workers are exposed to physical, chemical or biological hazards the employer
shall:

(a) inform the workers, in a comprehensible manner, of the hazards associated with their
work, the health risks involved and relevant preventive and protective measures,

(b) take appropriate measures to eliminate or minimize the risks resulting from exposure
to those hazards,

(c) where adequate protection against risk of accident or injury to health including
exposure to adverse conditions, cannot be ensured by other means, provide and maintain
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at no cost to the worker suitable protective equipment, clothing as necessary and other
facilities defined by national laws or regulations; and

(d) provide workers who have suffered from an injury or illness at the workplace with
first aid, appropriate transportation from the workplace and access to appropriate
medical facilities.

Article 10
The employer shall ensure that:

(a) adequate training and retraining programmes and comprehensible instructions are
provided for workers at no cost to them on safety and health matters as well as on the
work assigned;

(b) in accordance with national laws and regulations, adequate supervision and control
are provided on each shift to secure the safe operation of the mine;

(c) asystem is established so that the names of all persons who are underground can be
accurately known at any time, as well as their probable location;

(d) al accidents and dangerous occurrences, as defined by national laws or regulations,
are investigated and appropriate remedial action is taken; and

(e) areport, as specified by national laws and regulations, is made to the competent
authority on accidents and dangerous occurrences.

Article11

On the basis of genera principles of occupational health and in accordance with
national laws and regulations, the employer shall ensure the provision of regular health
surveillance of workers exposed to occupationa health hazards specific to mining.

Article 12

Whenever two or more employers undertake activities at the same mine, the employer
in charge of the mine shall coordinate the implementation of all measures concerning
the safety and health of workers and shall be held primarily responsible for the safety of
the operations. This shall not relieve individual employers from responsibility for the
implementation of al measures concerning the safety and health of their workers.

B. Rights and duties of workers and their representatives
Article 13

1. Under the national laws and regulations referred to in Article 4, workers shall have
the following rights:

(a) to report accidents, dangerous occurrences and hazards to the employer and to the
competent authority;
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(b) to request and obtain, where there is cause for concern on safety and health grounds,
inspections and investigations to be conducted by the employer and the competent
authority;

(c) to know and be informed of workplace hazards that may affect their safety or health;

(d) to obtain information relevant to their safety or health, held by the employer or the
competent authority;

(e) to remove themselves from any location at the mine when circumstances arise which
appear, with reasonable justification, to pose a serious danger to their safety or health;
and

() to collectively select safety and health representatives.

2. The safety and health representatives referred to in paragraph 1(f) above shall, in
accordance with national laws and regulations, have the following rights:

(@) to represent workers on all aspects of workplace safety and health, including where
applicable, the exercise of the rights provided in paragraph 1 above;

(b) to:

(i) participate in inspections and investigations conducted by the employer and by the
competent authority at the workplace; and

(if) monitor and investigate safety and health matters;
(c) to have recourse to advisers and independent experts,

(d) to consult with the employer in atimely fashion on safety and health matters,
including policies and procedures;

(e) to consult with the competent authority; and

() to receive, relevant to the area for which they have been selected, notice of accidents
and dangerous occurrences.

3. Procedures for the exercise of the rights referred to in paragraphs 1 and 2 above shall
be specified:

(a) by national laws and regulations; and
(b) through consultations between employers and workers and thelr representatives.

4. National laws and regulations shall ensure that the rights referred to in paragraphs 1
and 2 above can be exercised without discrimination or retaliation.
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Article 14

Under national laws and regulations workers shall have the duty, in accordance with
thelr training:

(a) to comply with prescribed safety and health measures;

(b) to take reasonable care for their own safety and health and that of other persons who
may be affected by their acts or omissions at work, including the proper care and use of
protective clothing, facilities and equipment placed at their disposal for this purpose;

(c) to report forthwith to their immediate supervisor any situation which they believe
could present arisk to their safety or health or that of other persons, and which they
cannot properly deal with themselves; and

(d) to cooperate with the employer to permit compliance with the duties and
responsibilities placed on the employer pursuant to the Convention.

C. Cooperation

Article 15

Measures shall be taken, in accordance with national laws and regulations, to encourage
cooperation between employers and workers and their representatives to promote saf ety
and health in mines.

Part V. Implementation

Article 16

The Member shall:

(a) take al necessary measures, including the provision of appropriate penalties and
corrective measures, to ensure the effective enforcement of the provisions of the
Convention; and

(b) provide appropriate inspection services to supervise the application of the measures
to be taken in pursuance of the Convention and provide these services with the
resources necessary for the accomplishment of their tasks.

Part V. Final provisons

Article 17

The formal ratifications of this Convention shall be communicated to the Director-
Genera of the International Labour Office for registration.
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Article 18

1. This Convention shall be binding only upon those Members of the International
L abour Organization whose ratifications have been registered with the Director-Genera
of the International Labour Office.

2. It shall come into force 12 months after the date on which the ratifications of two
Members have been registered with the Director-General.

3. Thereafter, this Convention shall come into force for any Member 12 months after the
date on which its ratification has been registered.

Article 19

1. A Member which has ratified this Convention may denounce it after the expiration of
ten years from the date on which the Convention first comes into force, by an act
communicated to the Director-Genera of the International Labour Office for
registration. Such denunciation shall not take effect until one year after the date on
which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year
following the expiration of the period of ten years mentioned in the preceding
paragraph, exercise the right of denunciation provided for in this Article, will be bound
for another period of ten years and, thereafter, may denounce this Convention at the
expiration of each period of ten years under the terms provided for in this Article.

Article 20

1. The Director-Genera of the International Labour Office shall notify all Members of
the International Labour Organization of the registration of al ratifications and
denunciations communicated by the Members of the Organization.

2. When notifying the Members of the Organization of the registration of the second
ratification, the Director-General shall draw the attention of the Members of the
Organization to the date upon which the Convention shall come into force.

Article 21

The Director-General of the International Labour Office shall communicate to the
Secretary-General of the United Nations, for registration in accordance with article 102
of the Charter of the United Nations, full particulars of all ratifications and acts of
denunciation registered by the Director-General in accordance with the provisions of the
preceding Articles.

Article 22

At such times as it may consider necessary, the Governing Body of the International
Labour Office shall present to the General Conference areport on the working of this
Convention and shall examine the desirability of placing on the agenda of the
Conference the question of its revision in whole or in part.
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Article 23

1. Should the Conference adopt a new Convention revising this Convention in whole or
in part, then, unless the new Convention otherwise provides -

(a) the ratification by a Member of the new revising Convention shall ipso jure involve
the immediate denunciation of this Convention, notwithstanding the provisions of
Article 19 above, if and when the new revising Convention shall have come into force;

(b) as from the date when the new revising Convention comes into force, this
Convention shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for
those Members which have ratified it but have not ratified the revising Convention.

Article24
The English and French versions of the text of this Convention are equally authoritative.

Crossreferences

Conventions: C105 Aboalition of Forced Labour Convention, 1957

Conventions. C115 Radiation Protection Convention, 1960
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Convention, 1965

Conventions. C148 Working Environment (Air Pollution, Noise and Vibration)
Convention, 1977

Conventions. C155 Occupational Safety and Health Convention, 1981

Conventions: C161 Occupationa Health Services Convention, 1985
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Conventions: C167 Safety ard Health in Construction, 1988

Conventions. C170 Chemicals Convention, 1990
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S5. NATIONAL TRAINING FRAMEWORK

Background notes to the training frameworks that will be critical in the transition from
statutory certification to competency-based regimes canvassed in section 2 of the
discussion paper.
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National Training Framework

The National Training Framework (NTF) was developed to provide quality assurance
mechanisms in the provision of a new nationa system of accredited training for

industry.
The NTF is made up of two elements:

the Australian Quality Training Framework (AQTF) and
Training Packages.

Under the AQTF, registration of training organisations becomes the critical quality
assurance mechanism for the Vocational Education and Training (VET) sector and the
pivotal point of mutual recognitionof credentials issued by a registered training
organisation (RTO) across Australia. (Credentials are the qualifications and statements
of attainment in the Australian Qualifications Framework.)

A Training Package is a set of nationally endorsed competency standards and
qualifications for recognising and assessing people’ s skills. A Training Package
describes the skills and knowledge needed to perform effectively in the workplace.
It does not describe how a person should be trained. Teachers and trainers develop
learning strategies — the “how’ — depending on learners needs, abilities and
circumstances

Each Training Package has three components endorsed by the Australian National
Training Authority (ANTA). They are:

Competency standards

Quadiifications framework

Assessment guidelines

COMPETENCY STANDARDS

Competency standards describe work outcomes. Each unit of competency describes
a specific work activity, the conditions under which it is conducted, the performance
criteria and the evidence that may be gathered to determine whether the activity is
being performed in a competent manner.

People are considered to be competent when they are able to apply their knowledge
and skills to successfully complete work activities in a range of situations and
environments, in accordance with the standard of performance expected in the
workplace.

Competency is usually seen to comprise four dimensions:

Task skills— undertaking a specific workplace task(s).
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Task management skills— managing a number of different tasks to complete
awhole work activity.

Contingency management skills— responding to problems and irregularities
when undertaking a work activity, such as:

- Breskdowns

- Changesin routine

- Unexpected or atypical results or outcomes

- Difficult or dissatisfied clients

Job/role environment skills — dealing with the responsibilities and
expectations of the work environment when undertaking a work activity,
such as:

- Working with others

- Interacting with clients and suppliers

- Complying with standard operating procedures

- Observing enterprise policy and procedures

QUALIFICATIONS FRAMEWORK

Individual units of competency may be grouped together to make up a qualification.
How this may be done is outlined in the qualifications framework section of the
training package. Qualifications range from Certificates | through IV to Diploma
and Advanced Diploma from the Australian Qualifications Framework.

ASSESSMENT GUIDELINES

This section sets out the industry’ s preferred approach to assessment. It includes
specific advice on the qualifications needed by assessors, the design of assessment
processes and the conduct of assessments.

Training packages developed by the mining industry that are currently available
include:

Cod

Extractive Industries (quarrying)

Metalliferous Mining (open cut, underground and processing)

A number of competency elements dealing specifically with risk management and risk
assessment have recently been added to the Extractive Industries package, highlighting
the importance of these elements in the transition to from statutory certification systems
to competency-based regimes.
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6. CURRENT ENFORCEMENT POLICIES

A number of jurisdictions have prepared separate documentation on the enforcement
policies and practices currently in place, and which are proposed for closer aignment in
the Framework. These separate documents are provided below for New South Wales,
Queensland, South Australia, Victoria and Western Australia.
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New South Wales

The Enfor cement of Health and Safety Standardsin Mines

Policy Statementsand an Organisational Approach to Enfor cement, Assessment of
Mining Operations, I nvestigation of Accidents or Incidents and Prosecution

January 1999
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POLICY STATEMENT CONCERNING PROSECUTION

Prosecution will be considered in all instances where a significant breach of legislation
is discovered by the NSW Department of Mineral Resources. Significant breaches of
legidation will include, but may not be limited to, breaches which:

- cause, or are likely to cause, death, or seriousinjury or ill health; or

- continue to occur after other representations or interventions by the Department;
or

- which interfere with the proper investigation of causes and circumstances
surrounding an event.

Where there is a significant breach, and a prima facie case, together with a reasonable
prospect of conviction, then the public interest expects that a prosecution will result.
With the Occupational Health and Safety Act as the principal health and safety
legislation, charges and defendants under that Act will be considered first. This means
that actions will most likely be against corporations (as the employer) but that
individuals, whether management, contractors or employees who commit significant
breaches may also be proceeded against. The Department intends to effectively use

prosecution as an integral part of its overall Enforcement Strategy. To do thisthe
Department will:

(& prepare, publish and implement prosecution guidelines and keep them under
review,

(b) train and support investigating officers required to prepare and conduct
prosecutions including the gathering, assessment and presentation of evidence
and relevant law relating to offences, investigation and evidence;

(c) consider prosecution as a matter of course, and in afair, consistent and timely
manner, where a significant breach of legidation has occurred,

(d) keep arecord of al decisions whether or not to prosecute and of the reasons for
such decisions; and

(e) publish information on prosecutions undertaken, appropriate to the stage that the
prosecution has reached at the time of publication while keeping in mind the
importance of timely and relevant information being made available to industry
for preventative purposes.

A Coultts
Director General

30



NMSF Implementation : Background and Explanatory Notes Enforcement Policy - NSW

FOREWORD

This document primarily concerns the enforcement functions of the Department of
Mineral Resources relevant to health and safety in mines and addresses related issues.

The Department provides, amongst other things, active encouragement for minesto
meet community expectations in relation to the health and safety of people engaged in,
or affected by, mining. It expects the mining industry to achieve significantly
continuing improvement in safety and health performance and wants to make it clear
that unacceptable levels of performance are not allowable.

The importance of the contribution of individuals and organisations across the industry
will become greater as there is a move towards higher levels of responsibility within
industry itself for safety and health in the workplace. An inevitable corsequence of
increased flexibility for operations is an increased level of accountability and a
changing, less controlling role for the Department with greater involvement by miners
and their representatives.

The publication of this policy is the first ep in a process of greater awareness and
consistent application of strategies and actions by Departmental Officers.

| trust that this document will serve to focus attention on those strategies and actions,

while placing a clear expectation on others in the industry to make similar, related
progress.

A Coultts
Director Generd

1 January 1999
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Enforcement Policy - NSW
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INTRODUCTION

The level of safety and the risk to health in mines have improved over time. However,
we should never |ose awareness that they are still potentially hazardous and unhealthy
places.

Parliament has recognised this by enacting statutes to regulate health and safety in the
NSW mining industry. The Occupational Health and Safety Act 1983 is the principal
Act with the Mines I nspection Act 1901 and the Coal Mines Regulation Act 1982
being associated |egislation specific to parts of the industry. Where a conflict arises the
Occupational Health and Safety Act prevails.

The Occupational Health and Safety Act creates a general duty of care which requires
employers to ensure the health safety and welfare of their employees and others.

Manufacturers and suppliers are to ensure health and safety as regards plant and
substances for use at work. Employees, in turn, are to take care of others and co-operate
with the employer.

Under the legidation, responsibility for health and safety in mining lies with those
closest to the problem and thus best able to solve it, namely with industry itself. The
Department of Mineral Resources has the responsibility of administering the legislation.
As aresult the Department has an important role in protecting and improving the health
and safety of mine workers and others affected by mining.

The more important means at the Department's disposal include licensing, approval,
certification and assessment processes; education, advice and persuasion; and, the
principal subject of this document, enforcement of acceptable health and safety
standards in the legidlation and other sources.

The legidation is complex. It takes at |east two different approaches to promoting
health and safety in mining.

The first, exemplified by much of the Coal Mines Regulation Act, isto license or certify
individual position holders, such as mine managers, and make them responsible for
compliance with detailed prescriptive rules.

The second approach, exemplified by the Mines Inspection General Rule 1994 (made
pursuant to the Mines Inspection Act) and s.15 of the Occupational and Health Safety
Act, is to make particular persons, such as the mine manager or the employer,
responsible through a broad duty of care for ensuring particular outcomes such as the
health, safety and welfare at work of all its employees. The Occupational Health and
Safety Act also extends the duty of care to cover non-employees, such as contractors
and the genera public. The side by side existence of different legal approaches, the
particular characteristics of mining workplaces, and the variety of - 2 -Department of
Mineral Resources NSW - The Enforcement of Health and Safety Standards in Mines -
Revision 1.0 - 1 January 1999 circumstances which face the regulator, cal for
sophisticated and flexible approaches to enforcing compliance with the legidation.

Different circumstances may require different responses by the Department.
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Thisiswhy the legidation provides inspectors and other officers of the Department with
awide range of powers and sanctions that they can use to enforce the legislation. They
also have wide discretions as to which powers and sanctions they should invoke in
particular circumstances and as to how they should use such powers and sanctions.

The power to prosecute is an important and, some would say, the most significant
response available to the Department. In appropriate circumstances the Department will
prosecute.

However, prosecution is by no means the only response and often it will not be the most
effective one. Moreover, for prosecution (and the potential to be prosecuted) to be an
effective means for promoting health and safety, it is important that decisions whether
or not to prosecute be made on the basis of a careful assessment of known criteria,
fairly, consistently and in the context of the Department's wider enforcement approach.

The object of this document is to provide guidance - for the benefit of departmental
officers, industry and the wider public - on the principles the Department appliesin
enforcing the legidation and, in particular, on the principles according to which
discretions are exercised, including the discretion as to whether or not to prosecute.
These principles provide a foundation on which Departmental procedures and
guidelines will be built and lead to consistency.

The separate policy statements within this document are intended to ‘stand alone’ so
that they may be published elsewhere. This approach has led to apparent repetition in
certain areas as the policies build on contextual material earlier presented.

The Department intends to keep its policies and practice surrounding enforcement under
review and welcomes comment. The Department will appropriately publicise any
changesin this area of its stewardship of the Mineral Resources of New South Wales.




NMSF Implementation : Background and Explanatory Notes Enforcement Policy - NSW

A.1PURPOSE OF THISDOCUMENT

The purpose of this document is to support an open and consistent approach by the
Department to the enforcement of health and safety standards in mines through
assessment of mining operations, investigation of accidents and incidents, and, where
appropriate, prosecution.

A.2THE CONTEXT OF ENFORCEMENT

The primary objective- health and safety in mines

A21

One of the Department's primary objectives is to promote the protection of the health
and safety of people employed in or affected by mining in New South Wales. The
Department's Corporate Plan 1998-2001 objective this way: to ensure that "the mining
industry eliminates unsafe work practices and achieves a safe working environment".
The Department pursues this primary objective by a number of means (or strategies)
which include the various assessment, licensing, approval and certification processes,
education, advice, persuasion and enforcement. All these strategies are subservient to
the primary objective. The Department seeks to apply all the strategies fairly and
impartialy.

A.2.2

In order to achieve the primary health and safety objective and to implement and
monitor its work towards that end, the Department seeks to have the mining industry
operate in conformity with acceptable standards of health and safety management.
These standards are discussed in paragraph A.2.4 below.

The conceptual approach to enforcement

A.2.3

The following diagram illustrates the relationship between this outcome and the primary
healthand safety objective. It also shows the relationship between each of the processes
of assessment, investigation and enforcement. The diagram further attempts to note
how assessment or investigation can also lead, with or without enforcement, to
improved standards and to greater conformity with standards through standard
improvement, education and information transfer with industry. These are processes of
encouragement. Finally, the diagram illustrates that prosecution is only one means of
enforcement.
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Acceptable standards of health and safety management

A.2.4 Acceptable standards of health and safety management are derived from many
sources and expressed in different forms. Some such standards are expressed in the
provisions of the legislation.

Additional "quasi-legidative" standards are created by conditions of licences, approvals
or notices issued pursuant to legidation. Other sources for acceptable standards may
include International Standards Organisation (1SO) standards; International
Electrotechnical Commission (IEC) standards; Australian Standards (AS); particular
codes, conventions or guidelines; and, in afew instances, broadly accepted industry
custom and practice.
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A.2.5 Standards can be as large and complex as comprehensive Hazard M anagement
Systems and as narrow and precise as the specification of critical clearances in parts of
machinery. Standards are not aways clear or accessible. Indeed, in some
circumstances, legislation enables Departmental officers to determine what are
acceptable standards for particular situations.

A.2.6 Therole of the Department is shifting from one of determining standards through
to one of coordinating the improvement of standards, towards one of checking the
currency and comprehensiveress of industry-set standards - where standards are set by
means of a process which takes full and proper advantage of all people who have a
direct connection with the issue.

A.2.7 It must remain, however, that where consensus cannot be reached, or where the
Department has superior knowledge or data, then it will retain alead role in standard
setting.

Elements of a Safe System of Work

A.2.8 The Department considers that the following elements will always be present in a
safe system of work:

8ufficient numbers of competent people to perform the tasks required;

an adequate supply of fit for purpose equipment;

adequate procedures for the work to be undertaken; and

gffective management of the overall work environment?.

A.2.9 The Departmert will look for the presence and adequacy of these elementsin
ng mining operations and in its investigation of accidents and incidents at mines.

Enforcement as a Strategy

A.2.10 Enforcement of the legislation is one strategy for obtaining or maintaining
conformity of mining operations with acceptable standards. Other strategies are listed
in paragraph A.2.1 above.

A.2.11 The primary aim of enforcement by the Department is always to achieve this
outcome (of conformity to acceptable standards) and ultimately, the primary objective
i.e. protection of health and safety. In order to enforce the legislation, the Department
assesses and investigates examples of actual practices and compares them with
acceptable standards. Whenever the Department detects a failure to comply with
acceptable standards, industry should expect an enforcement response from the
Department.

! Thisincludes both the physical environment and the management environment such as a safety
management system, an example of which may be found in AS/NZS 4804:1997 “ Occupational health and
safety management systems- General guidelines on principles, systems and supporting techniques”.
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A.3 THE RANGE OR HIERARCHY OF ENFORCEMENT RESPONSES

A.3.1 Possible responses by the Department to an apparent failure to comply with
acceptable standards may include, in roughly ascending order of severity:

(&) giving advice;

(b) expressing concern orally;

(c) issuing an instruction;

(d) giving adirection;

(e) issuing awritten notice of concern;
(f) issuing an improvement notice;

(g) issuing a prohibition notice (a “stop work” order);
(h) reviewing and/or upholding a notice;
() aformal warning;

() seeking acourt order;

(k) prosecution.

Responses at the earlier end of the spectrum have the advantage of immediacy.

Resporses outside the spectrum are also possible although they go beyond dedicated
health and safety legidation. These responses are toward questioning a lease holder’s
‘right to mine’ through review of licences.

A.3.2 The appropriate response will depend on the particular circumstances, the relevant

legidlative provisions and the appropriate exercise of discretions. The broad range of

sanctions available allows the Department to tailor responses to particular circumstances
including the nature of the breach, the actual or possible consequences of the breach and

the relative immediacy of any danger. Responses may be directed to the mining

company, to the mine manager, to particular mine workers, or to a combination of these
persons. A failure to respond (within a given time frame) or an inadequate response to

an intervention by a Departmental officer will lead to a more serious sanction being
applied.

A.4THE RESPONSIBILITY OF INDUSTRY

A.4.1 This document is principally about enforcement by the Department. It should be

emphasised, however, that primary responsibility for ensuring conformity with
acceptable standards rests upon industry itself: upon mining companies, mine
management, the mining workforce, and manufactures and suppliers of plant and
substances. Thisis clearly stated in the legidlation.

A.4.2 Mines should have clearly understood and accepted processes of ‘ self-
enforcement’ through means such as compliance programs®. The Department's
enforcement role, as the responsible regulator, is to take steps to ascertain whether or

not industry is complying and to take appropriate external enforcement action where it

is not.

2 An example of this approach is Australian Standard AS 3806 - 1998 “Compliance programs’ .
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A.5 ASSESSMENT AND INVESTIGATION

A.5.1 The Department's enforcement role is closely linked with the Department's other
roles of assessment of safety and health standards of mining operations and
investigation of accidents or incidents occurring at mines.

A.5.2 “Assessment” isthe set of surveillance activities intended to detect deviations
from acceptable health and safety standards. Investigation, on the other hand, is the
collection and analysis of information about the causes and circumstances of accidents
or incidents at mines.

A.5.3 Amongst other things, “assessment” may include actual physical inspection,
audits, Site surveys, verification of safety systems or inquiries. It may in some
circumstances be carried out by persons other than Departmental officers. For example,
industry self reporting to the Department of internal audits or other activities may be
considered aform of assessment as might audits conducted by accredited third parties .
Likewise, investigations may be carried out by industry itself or a third party, and
reported to the Department although this would be restricted to less serious events at
mines.

These arrangements must, of course, also be the subject of an appropriate level of
control as to completeness and objectivity.

A.5.4 Both assessment and investigation support enforcement. However, they are not
synonymous with enforcement and they may also serve other purposes. Thus
assessments may be carried out for the purpose simply of gathering information® and
investigations may occur in response to representations or complaints by the work force
or the genera public.

A.5.5 Information obtained in an investigation may be used in a number of contexts,
including: an inquest; a prosecution or other legal proceedings; other investigations or
inquiries; or, outside the legal arena, for the improvement of standards and practices.

A.6 CONCLUSION

The set of policies which follow are intended as a guide for industry and the wider
public on how the Department seeks to attain the objective of health and safety and
compliance by industry with acceptable standards. The policies re-state and build upon
many of the principles outlined so far.

3 Examples of thisin the coal area have been inspections conducted across industry to ascertain the status
of conveyor systems, explosion barriers or remote control equipment and to provide information on which
subsequent interventions were devel oped.
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B. ENFORCEMENT
B.1 OUTCOME SOUGHT

The principal outcome sought is the compliance by industry with acceptable standards
for the management of health and safety.

B.2 PRINCIPLES
The Department adopts the following principles in relation to its enforcement strategy:

(&) Enforcement is ameans of achieving the ultimate objectives of protecting the
health and safety of the mining workforce and those who may be affected by
mining.

(b) Enforcement is a means to achieving the outcome of having all in the mining
industry comply with acceptable standards for the management of health and

safety.

(c) "Acceptable standards” include not only those standards required by legislation
but also standards derived from a broader body of codes, standards and
guidelines.

(d) The Department has an important role, as regulator, in the coordination of the
development of, and the review and promulgation of acceptable standards.

(e) Primary responsibility for compliance with acceptable standards lies with
industry; the role of the Department is to obtain compliance and take
enforcement action in cases of non-compliance.

(f) Sanctions, applied from the wide range of available responses, should be applied
consistently, fairly, be commensurate with the seriousness of a situation and
should escalate where previous responses have not been complied with.

(g) Every instance of nonrcompliance detected should result in atimely and
effective response from the Department.

(h) In the first instance, subject to the seriousness of a situation, a cooperative
response would usually be preferred.

(i) There should be records maintained of non-compliance with acceptable standards
detected by the Department and resulting enforcement action by the Department.

() There should aways be follow- up action on the part of the Department to
ascertain whether requirements imposed or requested have been complied with.

(k) Records should be kept of the follow up action and its results.

() Information should be published and available to the public about detected non
compliance, enforcement action, follow up action and the results of such actions.
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(m) Prosecution is an integral part of the Department's overall enforcement strategy.

(n) The assessment and investigation activities of the Department support the
Department's enforcement strategy.

(o) Enforcement activities should be carried out by persons trained in, and
competent for, particular tasks and in accordance with established procedures.

B.3ENFORCEMENT POLICY
The Department will:

(&) develop and maintain a strategy for the enforcement of acceptable health and
safety standards in industry ("an Enforcement Strategy");

(b) improve and promulgate acceptable health and safety standards;

(c) consider response in every instance where non-compliance with the relevant
standards becomes known;

(d) respond in afair and consistent manner, taking into account the seriousness of
the non-compliance or the imminence of danger, in a cooperative manner where
appropriate;

(e) respond in an escalating fashion where previous responses have themselves not
met with satisfactory responses;

(H make ahigh level response where the severity or imminence of danger warrants
such action;

(9) maintain records of norrcompliances detected and of the Department's
responses; follow up to ascertain remedial actions taken by industry; maintain
records of the remedial action (or inaction) and of the Department's follow up of
the action (or inaction);

(h) prosecute as appropriate as a part of the enforcement strategy;
(i) develop and maintain mining operation assessment and investigation programs
in support of the enforcement strategy;

() develop and maintain the competency of its officers and operating procedures to
effectively administer the enforcement strategy.
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C. INVESTIGATION
C.1OUTCOME SOUGHT

The principal outcome sought is the effective collection, analysis and presentation of
relevant information about the causes and circumstances of accidents or incidentsin a
manner which best supports the Department’ s enforcement strategy and provides
information for enhancement of industry standards.

C.2 PRINCIPLES The Department accepts the following principles in relation to
investigation:

(& Theinvestigation of events provides an important opportunity to find
information about what went wrong or might go wrong with a view to
preventing the occurrence of smilar or related events in the future.

(b) Information from an investigation may be obtained and used for a variety of
purposes*: the information should be collected and presented in a form which
best serves the purpose, or purposes, for which it is being obtained or for which
it is expected to be used.

(o) Investigations should be conducted impartially, diligently, and in atimely
manner.

(d) All investigations should establish the causes and circumstances® of the event
under investigation.

(e) All investigations should result in a report which should include whether, in the
investigator’ s opinion, there have been any breaches of legidation.

() The Department’s overall investigative response to an event should be
principally determined by the seriousness of the event and the anticipated safety
benefit that might result from the investigation.

(g) Investigation of more serious events should, wherever practicable, be undertaken
by ateam rather than an individual.

(h) Early and effective response to notification of an event requiring investigation
should be made, with particular emphases on the preservation of physical
evidence and the timely collection of initial oral evidence.

() The continuing response to an investigation should be planned and conducted to
best capture and ultimately present all available relevant information.

* These include: for a Coroner; for legal proceedings; input for other investigations or inquires beyond the
immediate incident; and, outside the legal arena, information so that practices and standards can be
improved to prevent arecurrence of similar events.

® Theterms "causes" and "circumstances" should be interpreted broadly so that matters beyond the
immediate event are taken into account where they may be relevant to that event, for exampleasa
contributory cause.
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() Theintegrity of evidence collected during the course of an investigation should
be assured.

(k) Where appropriate, the confidentiality or sensitivity of information collected
during the course of an investigation should be respected.

() Records of the results of investigations should be kept.
(m) The results of investigations should be published.

(n) Relevant information arising from investigations should be made available to
industry in a form which will help prevent the occurrence of events similar to the
one investigated.

(0) Investigation activities should be carried out by persons appropriately trained
and competent for particular tasks and in accordance with established
procedures.

C.3INVESTIGATION POLICY
The Department will:

(& maintain an up to date Investigation Program in support of the Enforcement
Strategy;

(b) investigate in a planned way with an overall view to obtaining information
which will assist in prevention in the future, and in a way which best serves the
purpose(s) for which information from an investigation is likely to be used;

(o) investigate with impartiality, diligence, and in a timely manner;

(d) discover through investigation the causes and circumstances of events and the
occurrence of direct or indirect breaches of legidation;

(e) respond in an investigative sense to an event in away consistent with the
seriousness of the event and the likelihood of there being benefit from that
response;

(f) respond to events to be investigated in a manner which preserves, respects and
maintains the integrity of evidence and other relevant information;

(g) make available relevant information from investigations to industry, unions and
the public in the interests of future prevention, unless there is some overriding
requirement for confidentiality® in which case reasons for non-disclosure will be
made available to relevant parties;

(h) develop and maintain the general competency of officers and currency of
procedures to effectively administer the Investigation Program;

® For example a pending prosecution which would justify deferring public dissemination of information.
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(i) develop and maintain a core group of specialist officers to support aspects of the
Investigation Program requiring additional expertise, rigour, resources and/or
independence; and

() have the core group of speciaist officers under the strategic control of the
Director General and reporting on the Investigation Program to the Director
General’.

" While strategic direction and reporting will be to the Director General, day to day operating
arrangements for the group will be through Departmental line management.
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D. [INDUSTRY ASSESSMENT
D.10OUTCOME SOUGHT

The principal outcome sought isto carry out effective surveillance of industry in order
to detect non compliance with acceptable health and safety standards and to best
provide information for the improvement of industry standards.

D.2 PRINCIPLES The Department accepts the following principles in relation to
industry assessment:

(& “Assessment” includes arange of industry surveillance activities including
physical site inspections, audits, site surveys and examinations.

(b) The range of assessment activities should be planned, on a prioritised and
structured basis, with the number one priority being the minimisation with a
view to elimination of risk to the mining workforce and general public. The
degree of response should be weighted to the imminence of danger.

(c) Risk to the mining workforce should be assessed giving significant weight to the
management of Major Hazards and the maintenance of Emergency Preparedness
in industry.

(d) The assessment regime should include a sufficient pattern of announced, un-
announced and back shift inspections to detect non compliance with acceptable
standards at any site and on shifts other than day shifts. An expectation should
be created that a mine may be visited at any time.

() Where practicable, Departmental expertise should be spread across industry
sectors by the conduct of cross-sector assessments.

(f) A report of the results of any assessment, including any concerns arising from
the assessment, should be provided to the site concerned as soon as practicable
and in such aform that it may be examined by the workforce.

(9) A report of the results of any assessment, including any concerns arising from
the assessment, should be prepared and maintained within the Department.

(h) A response to the assessment report is expected from the relevant company.

(i) All reports requiring remedia actions should be followed up.

() Records should be kept of company responses to assessment reports, of remedial
action (or inaction), of follow up action by the Department and of the results of
such follow up action.

(k) All such records should be accessible to the company, the workforce and the

public, unless and overriding factor, such as consideration of prosecution,
requires that open access be deferred or restricted.
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() assessment activities should be regularly reviewed in the light of such records.

D.3INDUSTRY ASSESSMENT POLICY
The Department will:

(a) develop and maintain an up to date Industry Assessment Program in support of
the Enforcement Strategy;

(b) include in the Industry Assessment Program arange of activitiesto provide
effective survelllance of industry;

(c) plan on aprioritised basis the activities of the Industry Assessment Program;

(d) provide areport to assessed sites on the results of the assessment and maintain
records of all assessment reports, of the results of all assessments, of company
responses to assessment reports, of remedial action or inaction, of follow up
action by the Department and of the results of such follow up action;

(e) provide company, workforce and public access to such records and publish
information about outcomes while maintaining necessary confidentiality.

46



NMSF Implementation : Background and Explanatory Notes Enforcement Policy - NSW

E. PROSECUTION
E.1 OUTCOME SOUGHT

The principal outcome sought is the effective use of prosecution as an integral part of
the Department’ s Enforcement Strategy.

E.2 PRINCIPLES

The Department of Mineral Resources accepts the following principlesin relation to
prosecution:

(& Prosecution is an important part of the overall Enforcement Strategy both as an
actual response in some cases and in order that industry may have a perception
of the possibility of prosecution sufficient to act as a deterrent to bolster the
efficacy of other responses and sanctions.

(b) The Department will use the most effective means of promoting compliance
with acceptable standards — which will not be prosecution in all cases.

(c) Prosecution isonly one of awide range of responses available to the Department
and that full range of responses should be used to best effect in the Department’s
overall enforcement strategy.

(d) Prosecution should be considered in all instances where a significant breach of
legidation is discovered by the Department. Significant breaches of legislation
will include, but may not be limited to:

- breaches causing, or likely to cause, death, or serious injury or ill health; or

- breaches continuing to occur after other representations or interventions by
the Department; or

- breaches which impede or interfere with the proper investigation of causes
and circumstances surrounding an event.

(e) The Department should maintain arrangements and procedures to enable
possible prosecutions to be considered in a fair, consistent and timely fashion,
including the formalising of processes of considering recommendations for
prosecution.

() Reasons for the decisionto prosecute or not to prosecute should be recorded and
made available to relevant parties at an appropriate time; and

(g9) No prosecution should be commenced without the concurrence of the Director
General acting on the advice of officers of the Department.
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E.3PROSECUTION POLICY
The Department will:

(& prepare, publish and implement prosecution guidelines and keep them under
review;,

(b) train and maintain investigating officers in the general skills, and specialist
officersin particular skills, required to prepare and conduct prosecutions
including the gathering, assessment and presentation of evidence and relevant
law relating to offences, investigation and evidence;

(c) consider prosecution as a matter of course, and in afair, consistent ard timely
manner, where a significant breach® of legislation has occurred (d) keep arecord
of decisions whether or not to prosecute and of the reasons for those decisions,
and make the reasons available to relevant parties at an appropriate time; and (€)
publish information on prosecutions undertaken, appropriate to the stage that the
prosecution has reached at the time of publication while keeping in mind the
importance of timely and relevant information being made available to industry
for preventative purposes.

8 Those breaches considered significant are outlined in the previous section on Principles, E.2.
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F. PROSECUTION GUIDELINES
F.1 PURPOSE OF GUIDELINES
The purpose of these guidelinesis to identify:

(a) the basis on which the Department will make a decision to prosecute;

(b) the factors to be taken into account in deciding which persons® are the appropriate
defendants;

(c) the factors to be taken into account in deciding which chargesto lay;

The Guidelines are not law but a means to support the policy of the Department and
will provide guidance in applying the policy

F.2 PROSECUTION: THE CONTEXT

The Department’ s decision whether or not to prosecute a particular breach of the
legidation will aways be made in the context of the Department's health and safety
objective'® and standards compliance outcome®! as well as the Department's
enforcement policy. Thus consideration will usually be given to the availability,
efficacy and appropriateness of other sanctions.

F.3EVIDENCE

Before prosecution can properly be considered there must be both
(a) aprimafacie case!?; and
(b) areasonable prospect of conviction'®.

F.4THE DECISION TO PROSECUTE

F.4.1 It has never been the case that all suspected offences are automatically the subject
of prosecution. The following quotation clarifies the important principles in the
decision whether or not to prosecute and provides guidance on how that decision will be
reached.

“The resources available for prosecution action are finite and should not be wasted
pursuing inappropriate cases, a corollary of which is that the available resources are
employed to pursue with some vigour those cases worthy of prosecution.

The decision whether or not to prosecute is the most important step in the prosecution
process. In every case great care must be taken in the interests of the victim, the
suspected offender and the community at large to ensure that the right decision is made.

% In this context a‘ person’ may include a corporation, employer, manager, or individual

19 The protection of the health and safety of those in, and affected by, mining.

1 Compliance by theindustry with acceptable health and safety standards.

12| n atechnical legal sense, prosecution evidence sufficient, in the absence of any other evidence, to
prove each element of the offence.

13 This factor requires an exercise of judgement in the light of what is known about possible defences,
evidence to support a defendant’ s case and the anticipated course of proceedings.
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A wrong decision to prosecute or, conversely awrong decision not to prosecute, both
tend to undermine confidence of the community in the criminal justice system.

It follows that the objectives previously stated - especialy fairness and consistency - are
of particular importance. However, fairness need not mean weakness and consistency
need not mean rigidity. The criteriafor the exercise of this discretion cannot be reduced
to something akin to a mathematical formula; indeed it would be undesirable to attempt
to do so. The breadth of the factors to be considered in exercising this discretion
indicates a candid recognition of the need to tailor general principles to individua

cases.”*

F.4.2 In addition to the two evidence based criteria for prosecution identified above
there is another criterion, described generally as ‘the public interest’ which is made up
of anumber of factors. These factors are not a means through which individuals or
corporations will not be appropriately brought to account. They are not excuses not to
prosecute, nor are they to circumvent the Judiciary exercising its proper function.

F.5 PUBLIC INTEREST FACTORS

F.5.1 The factors which should properly be taken into account in deciding whether the
public interest requires a prosecution will vary from case to case. Often some factors
will militate against prosecution, while others will operate in favour of prosecution.
The decision maker(s)*® must give the various factors appropriate weight. Generally
speaking the more serious an offence, and the more serious its actual or potential
consequences, the more likely it will be that the public interest will lead to prosecution.

F.5.2 With this in mind the normal public expectation would be that where a significant
breach has occurred, and a prima facie case and reasonable prospect of conviction exist,
then a prosecution should follow. In these circumstances the public interest factors,
when properly applied, are most likely to lead to the same conclusion.

F.5.3 Factors which arise for consideration in determining whether the public interest
supports a prosecution include:
(a) therelative seriousness or triviality of the alleged offence;

(b) the actual or potential harm or danger caused to the health or safety of any
persons by the alleged offence;

(c) the extent to which such harm or danger was reasonably foreseeable;
(d) any mitigating or aggravating circumstances,
(e) the degree of culpability of the alleged offender in relation to the offence;

() theavailability, efficacy and appropriateness of any alternatives to prosecution
within the context of the enforcement strategy;

14 Prosecution Policy of the Commonwealth. Guidelines for the making of decisions in the prosecution
process. Commonwealth Director of Public Prosecutions. 1996 Reprint.

15 In order that the important decisions around prosecution can be properly made the Department will
convene a high level group with external oversight at appropriate times.
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(g) whether or not the alleged offender has been dealt with previously by non
prosecutorial means and, if they have, how the alleged offender has responded
on each occasion;

(h) whether the breach is a continuing or second offence;

(i) the prevalence of the alleged offence or type of offence and the need for
deterrence, both specific (of the alleged offender) and general (of others
associated with the site and in the industry generaly);

() thelength of time since the alleged offence;

(k) the age, physical or mental health or specia infirmity of the alleged offenders or
witnesses,

() thelength and expense of a Court hearing;

(m) the likely outcome in the event of a conviction having regard to the sentencing
options available to the court;

(n) any precedent which may be set by not instituting proceedings,
(o) whether the consequences of any conviction would be unduly harsh or
oppressive,

(p) whether prosecution proceedings are to be instituted against others arising out of
the same incident by the Department or by another agency.

F.5.4 A decision whether or not to prosecute must not be influenced by:

(@) therace, religion, sex, national origin or political associations, activities or
beliefs of the alleged offender or any other person involved,

(b) personal feelings concerning the alleged offender or the victim;

(c) possible political advantage or disadvantage to the Government or any political
group or party;

(d) possible industrial advantage or disadvantage to any group or party in industry;
or

(e) the possible effect of the decision on the personal or professional circumstances
of those responsible for the prosecution decision.

F.6 SELECTING THE APPROPRIATE DEFENDANT AND THE
APPROPRIATE CHARGES

General Principles

F.6.1 Oneincident may be the result of or connected with a number of offences which
may in turn arise pursuant to one or more pieces of legidation. Such offences may have
been committed by one or more of a number of persons which may include, for
example, the mining company, directors of the company, the mine manager or other
statutory officer, or other company employees. Once a decision has been made to
prosecute, the choice of offences and defendant will always be made in the public
interest and in the context of the enforcement policy.
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F.6.2 This choice will proceed in the order of the implied standing and the content of the
available statutes as follows.

Occupational Health and Safety Act

F.6.3 Thisisthe principa piece of legislation under which the Department’s policy will
operate. It places the onus on an employer to ensure the health and safety of people at
the workplace. In most cases employers are corporations. There is potential for liability
under this Act to be sheeted home to directors of corporations and other people
connected with the management of corporations.

Mines I nspection Act and Coal Mines Regulation Act

F.6.4 These two statutes relate specifically to safety and health issuesin mines. They
are “associated occupational health and safety legidation” for the purposes of the
Occupational Health and Safety Act.

Generally these Acts put an onus on mine managers to take specific steps aimed at
workplace safety with part of the overall responsibility flowing to others through
requirements to comply with such things as managers Rules and Schemes or safety
programs. They also create specific and general offences.

The Choice of Defendant

F.6.5 The Department takes the view that ‘ownership’ of the obligation to provide a safe
workplace lies with mine owners and begins at the top. Thisis consistent withthe
relevant legidation. Accordingly, potential prosecutions will, in the first instance, be
considered in light of the Occupational Health and Safety Act.

F.6.6 The circumstances of an alleged offence may nevertheless call for an examination
of whether a prosecution should be brought against identified individuals, whether
management, contractors or employees, either because of a connection with the
management or running of amine, or because a specific offence under the associated
legislation meritsbeing brought to account.
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Queendand

Compliance Policy

Coal Mining Safety and Health Act 1999
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Mining and Quarrying Safety and Health Act 1999
Mining and Quarrying Safety and Health Regulation 2001

Principles and Procedures for Assessing Compliance and
Determining Response to Non-Compliance

November 2001
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FOREWORD

For amost a decade the Queensland mining and quarrying industries have focused
attention and devoted considerable effort towards improving safety and health
standards. With many companies adopting atarget of zero fatalities and zero serious
injuries, considerable progress has been made. To achieve and maintain acceptable
safety and health standards requires considerable effort; to then lift these standards even
further requires that this effort is relentless.

Mining is one of Queensland’s most important industries providing significant export
revenue to the state and the nation. Mining is the life-blood of many important regional
centres and without it many regional centres could not survive in their present form.

We all recognise and accept that there is a strong moral obligation to ensure the health
and safety of those who work to produce the wealth that is so important to our state and
nation. In addition to meeting these obligations, we must aso acknowledge and ensure
that we are seen to be meeting these obligations.

In August 1994 an explosion at MouraNo 2 Mine in Central Queensland led to the loss
of eleven lives. This was the fourth major mining accident in Queendland in 25 years,
three of which directly affected the township of Moura. This situation was completely
unacceptable and the resulting major inquiry recommended a number of reforms,
including the completion of the development of new mining legisation.

In March this year the Coal Mining Safety and Health Act and the Mining and
Quarrying Safety and Health Act came into force. These Acts are acknowledged as
modern, progressive and effective hazardous industry safety and health legislation. The
efforts and input of many parties, including mining companies, unions and the Mines
Inspectorate in the development of this legislation are acknowledged.

This Compliance Policy, which | have the pleasure of introducing, has the purpose of
ensuring that this legidation is administered in a consistent, transparent and effective
manner. It ensures the safety and health obligations we al owe to the people in the
mining industry who produce the wesalth are met, and are demonstrated to be met.

STEPHEN ROBERTSON MP
Minister for Natural Resources and Mines
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1. OVERVIEW

This policy is part of the Department of Natural Resources and Mines' compliance
strategy and complements the Department’ s auditing and inspection role.

The policy is intended to ensure an unbiased, consistent treatment of non-compliance
with the requirements of mining safety and health legislation.

The objective of the mining safety and health legidation is to protect the safety and
health of mine and quarry workers and those who are affected by the activities of these
industries. The Department’s safety and health mission is to ensure that the objective of
legidation is achieved. Associated with this mission is the need to preserve public
confidence in the administration of the legislation. This requires the Department to
enforce the legiglation in a consistent and impartial manner and, where appropriate, hold
people accountable for their failure to meet the requirements of legidation.

The Department’ s initial emphasis is on co-operation with stakeholders, including
giving advice and encouragement to achieve required health and safety standards. This
approach also includes the concept of staged escalation to deal appropriately with
people or companies who fail or neglect to fulfil their safety or health obligations. The
approach does not preclude prosecution as an initial response where, for example,
situations involve gross negligence.

A Review Committee is proposed as part of the process for ensuring that an appropriate
response is made to any major non-compliance. This Review Committee is designed to
provide the Statutory Chief Inspectors with a second opinion on the appropriateness of
recommended responses to breaches of legislation that may involve the potential for
prosecution. Where people empowered by legisation recommend a prosecution to the
Statutory Chief Inspector this compliance policy requires, where serious breaches of
compliance are involved, the Statutory Chief Inspector to obtain an opinion from a
Review Committee on the appropriateness of arecommendation. The Review
Committee cannot and does ot remove the power granted to the Statutory Chief
Inspectors by the legidation to initiate a prosecution where he/she considers this
appropriate or, alternatively, decides not to proceed with a prosecution where he/she
considers prosecution is not appropriate.

2. COMPLIANCE POLICY
21 I ntroduction

People involved with the mining industry have legal obligations to comply with the
requirements of safety and health legidation. For those involved with the coal mining
industry this is the Coal Mining Safety and Health Act 1999; and for those involved
with the metalliferous mining and quarrying industries it is the Mining and Quarrying
Safety and Health Act 1999. The Department has the function, through the
inspectorates established by each piece of legidation, to enforce the legidation and, if
unsafe practices or conditions are detected, to ensure timely corrective or remedial
action is being taken.
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This policy is designed to assist in establishing methods for the treatment of non
compliance which are logical, consistent, transparent and appropriate.

In addition to assisting the Department to carry out its function effectively and
efficiently, the policy, by establishing clear guidelines for treating non-compliance, is
designed to preserve public confidence in the administration of safety and health
legislation in the mining and quarrying industries.

The policy contains:

1. A statement of the objectives of the policy and the principles to be applied in
the event of the discovery of non-compliance with safety and health
obligations.

2. A guideline to assist in determining:

actions to be taken to ensure risk associated with noncompliance is
contained

the appropriate action to be taken against people or companies who fail
to comply with legidation requirements.

3. Procedures to be followed when a recommendation is made regarding the
prosecution of a person or company as aresult of a non-compliance with
safety and health legidation.

2.2  Dictionary

Appropriate action is the action taken or recommended against a person or company
not fulfilling legidative safety and health obligations. The appropriate action variesin
accordance with the circumstance and significance of the noncompliance.

Chief Inspector of Minesis the person appointed to manage the mining inspectorate.

Complaint is arepresentation by a mine worker to an inspector of a breach of the safety
and health legidation; to be distinguished from the complaint laid by a Statutory Chief
Inspector in the Industrial Magistrates Court to commence a prosecution.

Directive is a communication made to a mine operator or Site senior executive by an
inspector or inspection officer requiring a safety or health-related action to be taken.

High Potential Incident of Especial Significance is ahigh potential incident that is so
serious that it warrants a major investigation.

Non-compliance is afailure to meet the legal requirements of the Coal Mining Safety
and Health Act and Regulation or the Mining and Quarrying Safety and Health Act and
Regulation.

Officer includes inspectors, inspection officers, industry safety and health
representatives and district workers representatives.

57



NMSF Implementation : Background and Explanatory Notes Enforcement Policy - Qld

People involved with the mining industry includes al people with obligations under
the mining Acts for safety and health and includes holders of mining tenements, mine
operators, workers, contractors, visitors to mines, etc.

Review Committee isa committee appointed by the Chief Inspector of Minesto
provide an opinion on the appropriateness of a proposed action in response to a serious
breach of safety and health legidlation.

Serious Accident and High Potential I ncidents are categories of accidents and
incidents and are defined in the mining safety and health legidation.

Serious Accident of Especial Significance is a serious accident that results in grievous
bodily injury.

Statutory Chief Inspector is a person appointed under either the Coal Mining Safety
and Health Act 1999 or the Mining and Quarrying Safety and Health Act 1999 as Chief
Inspector.

2.3  Objectives
The objectives of this compliance policy are to:

1. Assigt officers and others to ensure that where noncompliance is detected that
associated risk is effectively and appropriately managed.

2. Assigt officers and others to take consistent and appropriate actions against
people or companies who fail to meet their obligations under the mining safety
and health legidation.

3. Ensure that recommendations relating to prosecutions (including
recommendations not to prosecute) are assessed in afair and equitable way that
will protect people and companies who meet their safety and health obligations
while holding accountable those people and companies that do not.

4. Provide adocument that will reassure the general public that the Department is
administering the Coa Mining Safety and Health Act and the Mining and
Quarrying Safety and Health Act in a manner that meets the objectives of the
legidation and is in the public interest.
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3. COMPLIANCE PRINCIPLES

31

Principles

The following principles form the basis of the compliance policy and should be applied
by officers carrying out their legidative functions:

1.

3.2

The principal means of meeting safety and health obligations is through
compliance with legidation, or with directives issued under provisions of the
legislation

Safety and health obligations may also be met by following standards arising
from the legidation; for example recognised standards or guidelines issued
pursuant to the legislation

Responsibility for compliance with legidation is with industry

The Department, through the mines inspectorate, is to monitor compliance and
enforce the legislation. Monitoring compliance will include issuing directives to
manage risk when risk is found to be at an unacceptable level; enforcing
legidlation may include initiating prosecutions against people or companies for
failing to meet safety and health obligations

The Department has the role, as regulator, in the improvement, review and
promulgation of standards issued pursuant to the legislation

Investigations into non-compliance and determination of corrective measures
will be carried out in an unbiased manner that promotes and preserves
confidence in the integrity and professional competence of the Department’s
officers

Corrective measures are to be used consistently, be commensurate with the
seriousness of a situation and escal ate where previous measures have been
ineffective

In the first instance, subject to the seriousness of a situation, a co-operative
response is preferred.

Application

The Department will:

1.

Administer the legidlation in accordance with the principles and procedures of
the compliance policy

Develop, improve and promulgate recognised standards and guidelines

Respond to detected non-compliance in atimely and effective manner.
Corrective action measures and directives will be followed up where possible to
apre-planned timetable and as expeditiously as the circumstances of the
Situation warrant

4. Grade responses to the seriousness of the non-compliance

Maintain records of serious noncompliance detected together with the resulting
measures undertaken.
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4. ASSESSMENT - RESPONSE GUIDELINES
4.1  Acceptablerisk and appropriate actions

Responsibility for compliance with legidation is with industry; however, where non
compliance is detected an officer may have to use the powers provided by legidation to
ensure that the necessary action is taken to achieve an acceptable level of risk. In
addition the officer may have to decide what action, if any, he/she should recommend
be taken against the person or company who is in norn-compliance.

Corrective measures are to be used consistently, be commensurate with the seriousness
of a situation and escalate where previous measures have been ineffective.

In directing what should be done to control the risk and deciding what action should be
taken against those responsible for the non-compliance, the officer should follow this
principle.

To help officers follow the above principle the Response Guidelines 1 and 2, shown in
Part 6, are provided.

Section 6.1 shows the actions available to ensure the risk resulting from non-compliance
is contained.

Section 6.2 gives guidance as to what aspects should be considered in determining the
appropriate action against those responsible where a nortcompliance is detected.

4.2  Achieving an acceptable level of risk

When non-compliance is detected, and before being able to decide the appropriate
action to ensure that an acceptable level of risk is achieved, it is necessary to assess the
level of risk.

The seriousness of the situation and the immediacy of the problems to be resolved will
determine how the processis carried out. Some situations maybe so serious that
immediate action is appropriate and an inspector may simply use the guideline to
confirm an aready implemented response. Section 6.1 of Part 6 Diagrams and
assessment procedures suggests action that may be taken.

For complex situations it may be advisable to go through a team-based risk assessment
process.

Risk assessment is not a substitute for competent judgement based on experience and
knowledge; it is atool to guide those with the necessary experience and knowledge to a
sound decision.
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4.3  Determining an appropriate actionto take against people responsible for
non-compliance.

Having determined the level of risk created as a result of non-compliance and taken the
necessary actions to achieve an acceptable level of risk, the next task is to determine the
appropriate action to be taken against the people responsible for the non-compliance.

Factors to be considered in determining what this action should be are shown in Section
6.2 of the Response Guideline and include consequences of the non-compliance as well
as the circumstances surrounding the non-compliance.

The response depends on the factors involved and maybe any one of a number or, as
suggested in Step 2 of the guideline, a combination of responses.

Options include:

verbal expression of concern
entry in the mine record
senior company accountability meeting at NR& M head office

recommendation for prosecution.
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5. PROCEDURES FOR ASSESSING RECOMMENDATIONS
51 Procedures

Provisions for recommending and initiating a prosecution are laid down in the Coal
Mining Safety and Health Act 1999 and the Mining and Quarrying Safety and Health
Act 1999. Under the legidlation only the Chief Inspectors defined in each piece of
legidation (referred to as Statutory Chief Inspectorsin this policy) or a person
authorised by the Minister (or Attorney-General) can initiate a prosecution. However, a
number of people can recommend to the Statutory Chief Inspectors that prosecutions be
initiated.

This part outlines procedures that are to be followed for assessing recommendations to
prosecute.

Recommendations fall into one of three groups:

1. Procedure 1 addresses recommendations by Investigation Teams, or from
inspectors investigating a single fatality. The legislation requires the
inspectorate to investigate and report on al fatal accidents. To meet this
requirement the Department will allocate inspectors to determine the nature and
cause of the accident and detect any associated nortcompliance. The level of
resources used will be appropriate for the significance and complexity of the
accident and could vary from a single inspector to an investigation team; the
investigation will determine measures to prevent reoccurrence and suggest what
administrative response should be made to any non-compliance found.
Investigation Teams may aso be established to investigate serious accidents or
high potential incidents where it is considered they are of especia significance

2. Procedure 2 addresses recommendations made by inspectors, other than
recommendations associated with investigating a fatality. Not all
recommendations to prosecute will be associated with fatal or serious injuries or
high potential incidents. Some may be the result of continually and deliberately
neglecting to meet requirements of the legidation and these will generally come
from inspectors

3. Procedure 3 addresses recommendations by people authorised by the legislation
to make recommendations. The legidlation specifically authorises a number of
people in addition to inspectors to recommend that prosecutions be initiated.
These people are site senior executives, industry safety and health
representatives (coal mining legislation) and district workers' representatives
(mining and quarrying legisation).

5.2  Procedure1: Investigation Team’srecommendation and the
recommendation from an inspector investigating a fatal accident.

The procedure to be followed is shown in Section 6.3:Procedure 1. The procedure
commences with a fatal accident or another type of serious accident or high potential
incident of especial significance (trigger events). Whether afatal accident is
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investigated by an investigation team or by an inspector(s) from the local area would
depend on the complexity of the accident.

The investigation of the occurrence includes taking statements, collecting evidence,
analysing events and preparing areport to be forwarded to the Statutory Chief Inspector.
On receiving the report the Statutory Chief Inspector will make the report available to
the Executive Director Safety and Health Division through the Chief Inspector of Mines
and to the Review Committee. Where the incident involves a fatal injury the Statutory
Chief Inspector will forward a copy of the report to the Coroner. Refer to flow chart.

Lega advice should be obtained if further legal action is a possibility; the flow chart
shows this being obtained by the Statutory Chief Inspector prior to consideration by the
Review Committee. This advice should be provided to the Review Committee, together
with the report of the investigation.

On receiving the report, the Review Committee isto consider all the issues and provide
awritten opinion on the actions recommended in response to any non-compliance. On
receiving the opinion of the Review Committee, the Statutory Chief Inspector must
decide whether further action isjustified. On arriving at a decision, the Statutory Chief
Inspector must inform the Chief Inspector of Mines, the inspectors involved in the
investigation and the Minister through the Director-General and the Executive Director
Safety and Health.

If the decision is to proceed to prosecution, the Statutory Chief Inspector isto prepare a
budget estimate for the cost of the proceedings. He/she must inform the Director-
General of this possible expenditure so that funds may be made available to undertake
the prosecution.

The Statutory Chief Inspector charged with initiating the prosecution completes the
procedure and obtains any necessary legal assistance. He/she liaises with the Coroner,
where afatal accident isinvolved, and initiates the prosecution in the Industrial
Magistrates Court. It is necessary to communicate with the Coroner to ensure
proceedings under the safety and health legislation do not conflict with proceedingsin
the Coroner’s Couirt.

5.3  Procedure2: Inspector’s recommendation - where the recommendation is
not associated with an investigation by anInvestigation Team or an
investigation into a fatal accident

The procedure to be followed is shown in Section 6.4:Procedure 2. The procedure
commences with an inspector reaching the conclusion that a person or organisation has
failed in a significant way to meet the requirements of the legidlation (trigger) and
recommending a prosecution. After due process, the procedure ends either with
rejection of the inspector’ s recommendation or, where endorsed, with the initiation of
legal proceedings.

A recommendation for prosecution should be based on a perceived failure to meet
safety and health obligations or some other significant legidative requirement and the
evidence of such abreach.
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Initially, the inspector should obtain sufficient information to apply the Response
Guideline 2. The inspector must forward a report to the Statutory Chief Inspector
providing the justification for the recommendation and establishing that all other
avenues had been exhausted.

On receiving an inspector’ s recommendation the Statutory Chief Inspector isto inform
the Executive Director Safety and Health Division through the Chief Inspector of Mines
of the recommendation.

On receiving the report the Statutory Chief Inspector must decide whether further action
isjudtified. On arriving at a decision the Statutory Chief Inspector must inform the
inspector making the recommendation and the Chief Inspector of Mines who will
inform the Executive Director Safety and Health. If the decision isto prosecute, the
Statutory Chief Inspector is to inform the Minister through the Director-Genera and the
Executive Director Safety and Health of this intention.

In the event of a decision to prosecute the Statutory Chief Inspector is to prepare a
budget estimate for the cost of the proceedings. He/she must inform the Director-
General of this possible expenditure so that funds may be made available to undertake
the prosecution.

The procedure is completed by the Statutory Chief Inspector obtaining any necessary
legal assistance and initiating the prosecution in the Industrial Magistrates Court.

54  Procedure 3: Recommendation for prosecution by a person (other thanan
inspector) authorised by legislation as being able to recommend
prosecutions

The procedure to be followed is shown in Section 6.5:Procedure 3. The procedure
commences with a recommendation to the Statutory Chief Inspector from an authorised
person based on an incident or series of incidents (trigger events). It ends after due
process, either with the recommendation being rejected or, where endorsed, with the
initiation of legal proceedings.

The provision in the legidation that authorises certain people to recommend
prosecutions is intended to allow the re-examination of significant norn-compliance or
ongoing breaches of legidative requirements. It is not intended to bypass inspectors and
facilitate people making submissions directly to a Statutory Chief Inspector. Allegations
should be first directed to the inspectors in the regions. Authorised people should follow
due process of alowing an inspector to investigate a complaint and only recommend
prosecutions following the completion of an inspector’s investigation and in situations
where they do not agree with the decision made by an inspector not to recommend
prosecution.

A person who is authorised to do so and is considering recommending a prosecution
should, prior to making the recommendation, obtain sufficient information to apply the
Response Guideline 2 (Section 6.2) and then decide whether there is sufficient
justification for recommending a prosecution. The person making the recommendation
must forward the recommendation in writing to the Statutory Chief Inspector outlining
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the grounds for making the recommendation and include any information that supports
the recommendation.

The recommendation should address the subject of non-compliance, be specific on the
nature of the non-compliance and include evidence of the non-compliance. The
Statutory Chief Inspector, on receiving the recommendation, should inform the
inspector in the relevant region and, through the Chief Inspector of Mines, the
Executive Director Safety and Health, the Director-Genera and the Minister.

Where the recommendation is not associated with afatal accident, serious injury or high
potential incident of especia significance, the Statutory Chief Inspector may decide,
based on the information provided with the recommendation, whether further action is
warranted. When this decision is that further action is not warranted, the Statutory
Chief Inspector must inform the person making the recommendation, the inspector in
the relevant region and the Executive Director Safety and Healththrough the Chief
Inspector of Mines of his/her decision and the reasons for the decision.

Where the recommendation is associated with a fatal accident, serious injury or high
potential incident of especial significance, the Statutory Chief Inspector will forward the
recommendation to a Review Committee for an opinion.

The Statutory Chief Inspector should obtain legal advice prior to consideration of the
issue by the Review Committee, and this advice, together with the report of any further
investigation, should be provided to the Review Committee. After appraising the
recommendation and associated information, the Review Committee will provide a
written opinion to the Statutory Chief Inspector on whether they consider that sufficient
grounds exist for a prosecution.

On receiving the Review Committee’ s opinion the Statutory Chief Inspector is to decide
whether further action isjustified. The Statutory Chief Inspector’s decision and opinion
of the Review Committee should be forwarded to departmental officers as above, and
the Minister through the Director-General. Where the Statutory Chief Inspector decides
not to proceed further the person recommending the prosecution is to be advised of the
decision and the reasons for the decision.

If the decision is that a prosecution is to proceed, the Statutory Chief Inspector isto
prepare a budget estimate for the cost of the proceedings and inform the Chief
Executive (Director-General) and Minister of this possible expenditure so that funds
may be made available to undertake the prosecution.

Where a decision is made to proceed, the Statutory Chief Inspector charged with
initiating the prosecution completes the procedure by obtaining any necessary legal
assistance, and initiating the prosecution in the Industrial Magistrates Court.

55 Investigation Teams and Review Committees
The function and organisation of the Investigation Team and nature of the investigation

report is shown in Appendix 1. Investigation Team. The function and organisation of
the Review Committee is shown in Appendix 2: Review Committee.
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Where the recommendations are associated with investigations into fatal accidents or
serious injuries or high potential incidents of especia significance, part of the
assessment process will involve areview of recommendations by a Review Committee.
Thiswill be applicable in Procedure 1 and where the recommendations are associated
with afatal accident or a high potential incident or serious injury of especia
significance in Procedure 3. The Review Committee will provide a written opinion on
the suitability of the response recommended by an Investigation Team and on
recommendations to prosecute made by people (other than inspectors) authorised to
make such recommendations. Further descriptions of the procedures involving
Investigation Teams and Review Committees are given in Sections 6.3 and 6.5.

5.6 Initiation of prosecutions

The Coa Mining Safety and Health Act 1999 and the Mining and Quarrying Safety and
Health Act 1999 limit the power to initiate prosecution to the respective Chief Inspector
defined in the Act (Statutory Chief Inspector) and people authorised by the Minister or
Attorney-General to initiate prosecutions. The Statutory Chief Inspector’s power can be
delegated to an inspector in accordance with the provisions in the legidation; however,
the delegation should be made in writing, be made on a case-by-case basis and be
subject to the agreement of the Chief Inspector of Mines.

A prosecution starts when a complaint is lodged in the Industrial Magistrates Court.
Particular attention needs to be paid with prosecutions involving fatalities; close liaison
should be maintained with the Coroner.

Consideration should also be given to the possibility of a Board of Inquiry and legal
advice taken if the Minister is considering using powers under the mining safety and
health legidlation to establish such a body.

The Industrial Magistrates Court is under the control of an Industrial Magistrate who is
ajudicia officer, usually a magistrate acting in the capacity of an Industrial Magistrate.
Appea from this court is to the Industrial Court under the control of ajudge. Thisis not
to be confused with Industrial Commission that deals with industrial issues. The issues
brought before an Industrial Magistrate are quasi-criminal, not industrial.
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b. DIAGRAMS AND ASSESSMENT PROCEDURES.

6.1 Response Guideline 1
Guide to ensure an acceptable level of risk™*

Inspection Inwestigation Complaint,

mmediz fety and health risk

or directi 5 ppriate Ll
non-com :

ord completion of remedial actions

“Refer to Section 4.2 page 4 for application

67



NMSF Implementation : Background and Explanatory Notes

Enforcement Policy - Qld

6.2 Response Guideline 2
Guide for determining appropriate administrative action®
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6.3  Procedure 1. Assessing an Investigation Team's recommended
response to non-compliance™®

— -

These actions and associated communications
will only occur if there is a decision to proceed

Communicate in the event of a fatal accident

. Persons to be informed

O This communication will depend on need

Minister

Director-General

Executive-Director

Chief Inspector -

Mining

Statutory Chicf
Inspector

Inspector

Trigger

Legal Advice/
Assistance

Police

Coroner

“Refer to Section 5.2 page 5. This procedure would also be followed where an inspector investigated a fatal accident

Investigation

Statutory
Chief
Inspector.

Statutery
Review Chief
Committee Inspector

Mote: only required
for recommendations
associated with fatal

accident, or serious

accident or high
potential incidents of
especial significance

Statutery

Chief

Inspector

Statutery
Chief
Inspector
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6.4 Procedure 2. Assessing an inspector's recommendation to prosecute ™.

——®= These actions and associated communications . Persons to be informed
will only occur if there is a decision to procesd

—— These communications are required only if the O This communication will depend on need
decision is made to procead.

Mimister . .

Director-General . .I

Executive-Director . . .

Chief Inspector . . .

- Mining

Statutory Statutory Statutory Statutory
Chief Further Chief Chief Chief
Trigger Inspector. Inspector.  Investigation | . Inspector. Inspector

Inspector

Legal advice! . .

assistance

*Refer to Section 5.4 page 6. This process is not associated with an investigation into an accident by an
investigation team or by a single inspector investigating a fatal accident

n
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6.5 Procedure 3. Assessing a recommendation for prosecution made by a person
{(other than an inspector) authorised by legislation to recommend prosecutions™

—am= These E{:th!‘IS and a_ssouat{_:c_l communications will . Persons to be informed
only occur if thera is a decision made to proceed

—— This communication is enly made if the decision is O This communication will depend on need
NOT to proceed

Minister . . .

Director-General

Executive Director.

Chief Inspector
- Mining

Statutory
Chief Inspector

Inspector

Statutory Statutory Statutory
Authorised Chief Further Review Chief Chief
Trigger person Inspector  investigation Committee Inspector Inspector

Legal advice/ .
assistance

MNote: only required for .
recommendations
associated with fatal
accident or serious
accident or high potential
incidents of especial
significance

Autherised person,

“Refer Section 5.4 page 6

12
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APPENDI X 1: Investigation Team
Objectives

Where an Investigation Team is investigating a fatal accident, serious accident or high
potential incident of especia significance the objectives of the Investigation Team are
to:
1. Ensurethat effective and timely actions have been taken by the people or
companies involved in the occurrence to restore an acceptable level of risk

2. Take statements from witnesses and other involved people and collect material
evidence that may assist in determining nature and cause of the occurrence and
establishing any nonrcompliance that may be associated with the event

3. Determine the nature of the accident or high potential incident and both the
immediate causes and underlying causes of the event

4. Recommend remedial measures that will prevent similar events from re-
occurring

5. Determine any failures of people or companies to meet the requirements of the
Coal Mining Safety and Health Act 1999 and the Mining and Quarrying Safety
and Health Act 1999

6. Provide awritten report to the Statutory Chief Inspector of the investigation
including recommendations of what administrative response is appropriate to
any non-compliance detected during the course of the investigation.

Structure of the Investigation Team

The Investigation Team will consist of:

An inspector from outside the area in which the mine is located

An inspector who normally inspects the mine.
Depending on the complexity of the matter under investigation the Investigation Team
may be supplemented by other inspectors, inspection officers or appropriate experts.

The inspector from outside the area may lead the Investigation Team.

Report
The report should be in the format contained in the investigation process manual and
contain:

1. Description and explanation of the investigation

2. Recommended remedial action to prevent recurrence

3. Where noncompliance has been found, recommend an appropriate
administrative response

4. Appendices (see investigation manual for suggested contents).

Where statements have been obtained under compulsion these statements are to be
clearly marked to that effect.
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APPENDIX 2: Review Committee

Purpose

The purpose of the Review Committee is to provide the Statutory Chief Inspector of
Mines with an opinion on the suitability of a recommended administrative response to
serious nortcompliance associated with fatal accidentsor serious accidents or high
potential incidents of especial significance.

Functions

1. Review the recommendations made as part of an investigation into a fatal
accident or serious accidents or high potential incident of especial significance.

2. Provide the Statutory Chief Inspector with an opinion on whether the
administrative responses recommended by an investigation into such an event
are appropriate.

3. Review the recommendation to prosecute made to the Statutory Chief Inspector
by a person authorised by legidation to make such a recommendation where the
recommendation is associated with afatal accident or serious accident or high
potential incident of especial significance.

4. Provide the Statutory Chief Inspector with an opinion on whether sufficient
grounds have been established to warrant a prosecution.

Structure and working of the Review Committee

The committee will not be a standing committee.

The Chief Inspector of Mines will select and re-establish the committee each time an
opinion is required on are commendation for prosecution or for assistance in
determining an appropriate response to non-compliance with legidative requirements.

The committee will consist of:

Chair - Chief Inspector of Mines

Participating Secretary - Inspector or Senior Inspector (person not involved in
the investigation)

Members:

Person with legal qualifications

Professional person with experience in the area under review

Government officer involved in health and safety from another jurisdiction;
possibly interstate jurisdiction.

Structure of Report

The report is to be divided into two parts:
1. First part: the reasoning that led to the opinion

2. Second part: aclear statement of opinion of the suitability of the administrative
response being reviewed.
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General

The opinionof the mgjority of the Review Committee will be considered to be the
opinion of the committee.

The committee will have access to all investigation reports and written material
available to the Statutory Chief Inspector with the exception of statements obtained
under compulsion which are available at the discretion of the Chief Inspector.
Deliberations of the committee are to be confidential.
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APPENDIX 3: Factorsinfluencing decisions to prosecute

A decision to prosecute must consider three factors:

The case to answer
The likelihood of conviction
The public interest.

Situations that could result in a prosecution include:
Where perceived non-compliance has resulted in a fatal injury or grievous

bodily harm

Where perceived non-compliance has resulted in a situation that may have
resulted in afata injury or grievous bodily harm

Where an inspector alleges that a person has repeated the same offence

Where an inspector alleges a person has been advised of the legidation but fails
to comply

Where aperson has failed to meet the requirements of a directive issued under
the provisions of the legidlation.

Factors that have to be considered in determining if there is a case to answer include:
Whether evidence indicates that elements of the offence are proved beyond
reasonable doubt
Whether the conclusions drawn from the investigation are logical and supported
by the facts.

Likelihood of conviction

Where there is no or very little chance of conviction it is not in the interest of
any party to pursue a prosecution under the safety and health legidation.

Public interest

Public interest is satisfied when the public is satisfied with the decision or outcome.
Factors to be considered would include:

Maintenance of public confidence in the legislation

Punishment and deterrence

Circumstances of the alleged non-compliance

Trivial or technical nature of the alleged breach

Age, physical or mental health of the alleged offender

Alleged offenders previous history regarding safety and health obligations
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Time elapsed since the alleged breach
Public concern
Co-operation of the alleged offender in the prosecution of others
Impact on safety and health strategies
Relationship of victim to the alleged offender
Penalty already imposed or loss suffered by the alleged offender.
These factors are sometime at odds with each other and a balanced view has to be taken;

to arrive at a balanced decision on whether a prosecution should be initiated the
Department would seek appropriate advice.
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ENFORCEMENT POLICY
Occupational Health, Safety and Welfare Act 1986
1. FOREWORD

Workplace Services is the business unit of the Department for Administrative and
Information Services responsible for enforcement of the Occupational Health, Safety
and Welfare Act 1986.

Workplace Services recognises that enforcement and prosecution activities play an
important role in the enhancement of workplace and public safety. The role of the
enforcement process must be considered as complementing a range of strategies which,
together, are designed to improve the State’ s workplace and public safety performance.

Workplace Services is committed to promoting improvements through education and
industry specific support whilst recognising that resorting to legal enforcement powers
will inevitably be necessary under some circumstances. The Department will be assisted
in this process through close consultation with our clients and stakeholders to determine
expectations and outcome criteria.

Fundamental to this approach is the recognition that consistency, appropriateness and
transparency in investigation and prosecution issues are the highest priorities whilst
recognising that the decision about enforcement activities in any particular case will
depend upon a number of variables. In total, these must ultimately demonstrate a just
and fair treatment for all those with whom the Department deals.

Workplace Services, through its staff, is committed to ensure that:

prosecution cases are dealt with in the shortest possible time

adecision to prosecute is made as early as possible.

adecision on whether legal action will be commenced, will be made within six
monthsin 80% of cases.

The pursuit of fairness and consistency will be furthered by this policy, training of our
managers and staff, and the simplification of processes ensuring that responsibility for
decision making is appropriately delegated and bureaucratic processes eliminated.

Nicholas Wilson
DIRECTOR
INDUSTRY SERVICESDIVISION
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2. ENFORCEMENT POLICY OVERVIEW

Occupational Health, Safety and Welfare Act

OUR ENFORCEMENT POLICY

Our objective is to work towards gafe. fair._productive workplaces and high standards
of public safety.

DAIS recognises the policy of the Act which places general duties of care on various
people and requires them to take action to satisfy their duties

Our general enforcement policy is to take the steps necessary to ensure all parties act
on thejr duties, These steps will include educating and assisting as well as requiring

compliance.

IF PEOPLE DO NOT ACT ON THEIR GENERAL DUTIES OF CARE

Where it is considered necessary, we will use the enforcement mechanism most likely to
bring about our primary safety or workplace relations objective and legislative compliance.

SERIOUS BREACH AND

WHERE THERE IS A

IN ROUTINE MEDIUM LEVEL SERIOUS BREACH AND
CASES ENFORCEMENT OTHER ENFORCEMENT
ACTIONS ARE ACTIONS ARE NOT
FEASIBLE DESIRABLE
» Verbal or written Improvement Notice; IF  ALL PROSECUTION
directions; AND/OR CRITERIA ARE MET:
AND/OR

+ Prosecution will be

Prohibition Notice
considered

IF SOME OR NONE OF
PROSECUTION CRITERIA
ARE MET:

Further visits by
inspector.

e Letter of Warning; or

e Lletter of Statutory

Obligation
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3. PURPOSE AND SCOPE OF POLICY
3.1 Purpose

This policy outlines the circumstances in which the Department for Administrative and
Information Services, through its Workplace Services group, will take prosecution or
other enforcement action for breaches of the Occupational Health, Safety and Welfare
Act, which is administered by the agency.

The purpose of the policy isto ensure that, as far asis reasonably possible, enforcement
decisions taken by Workplace Services are consistent, equitable and in the public
interest.

3.2 Scope of Policy

This policy appliesto actions and decisions taken by inspectors and other staff of the
Workplace Servicesin pursuit of the department’ s objective of ensuring compliance
with the Occupational Health, Safety and Welfare Act 1986. The actions and decisions
covered by this policy include:

verbal and written directions

improvement notices,

prohibition notices,

expiation notices, or “on-the-spot fines’, (where the legidation allows); and
letters of warning and statutory obligation

decisions to prosecute under the Act or to recommend referral of a matter to the
Director of Public Prosecutions for consideration of criminal prosecution.

The policy applies only to the Department’ s activities under the Occupational Health,
Safety and Welfare Act 1986.
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4. GENERAL ENFORCEMENT POLICY

DAIS Workplace Services regards al the legidation it is responsible for as important
and requiring attention by those who are bound by the laws. Our overarching
enforcement objective is to ensure as an outcome of our work safe, fair, productive
workplaces and high standards of public safety.

In the Second Reading speech for the Bill which created the OHSW Act, the then

Minister of Labour succinctly stated the duties on employers and others, together with

the role of inspectors and prosecutions:
“ ... employerswill be required to ensure so far asis reasonably practicable that
their workers are, while at work, safe from injury and risks to health. This duty
extends to all things under the employer’s control in the workplace. It appliesto
the use and maintenance of plant and machinery, the environmental conditions
under which work is carried out, the substances used and the manner in which
work is organised and performed. This general duty of careislimited by what is
reasonably practicable. In practice this will mean that account must be taken of
the seriousness of a hazard and the availability of methods for removing or
minimising it.

The duty of workers has also been spelt out in detail. Workers are required to
exercise reasonable care to protect the health and safety of themselves and other
people. They are also under a duty not to interfere with anything provided in the
interests of health and safety. The Bill provides inspectors with comprehensive
power s to enable them to adequately enfor ce the measures contained under the
Bill. However, the prime objective of this Bill isto put emphasis on workplace
mechanisms which prevent hazards from arising, thus minimising the need for
the Act to be enforced by inspectors.”

Consistent with this statutory intent, the actions Workplace Services take to support
compliance with the legidation include:

the provision of information about the Occupational Health, Safety and Welfare
legislation and achieving compliance.

systematic inspection and auditing of industries and registered equipment or
competencies to ensure the requisite standards are being maintained.

working closely with industry, associations and WorkCover to identify areas of
greatest problem and to identify mutually acceptable solutions.
Stronger action, including prosecution may be taken by DAIS Workplace Services
where compliance with the legislation cannot be achieved:
within an acceptable timeframe; or
where immediate safety or other reasons require; or

where there has been a demonstrated major breach of the law.

! Second Read ng Speech of the Occupational Health, Safety and Welfare Bill, Hon. Frank Blevins,
Minister of Labour, 17 September 1986
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This action may include:

verbal and written directions;

improvement notices,

prohibition notices,

expiation notices, or “on-the-spot fines’, (where the legidation allows); and
letters of warning and statutory obligation

decisions to prosecue.
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5. THE DECISION TO TAKE ENFORCEMENT ACTION

The decision to take formal enforcement action such as improvement or prohibition
notices or prosecution actions, will be taken by an inspector on behalf of DAIS
Workplace Services after:

weighing the circumstances of the particular case;

assessing the likelihood of remedia action being taken willingly without formal
enforcement action; and

considering the need for confidence that workplaces will be safe.

An overriding consideration for the inspector will be the need to ensure a safe working
or public environment.

These considerations will take into account the statement of policy of the SA Director of
Public Prosecutions that: “ Having satisfied himself or herself that the evidence is
sufficient to justify the institution or continuation of a prosecution, the prosecutor must
then consider whether, in the light of the provable facts and the whol e of the
surrounding circumstances, the public interest requires a prosecution to be pursued. It
isnot the rule that all offences brought to the attention of the authorities must be
prosecuted.

The factors which can properly be taken into account in deciding whether the public
interest requires a prosecution will vary from case to case. While some public interest
factors may militate against a decision to proceed with a prosecution, there are public
interest factors which operate in favour of proceeding with a prosecution, for example
the seriousness of the offence and the need for deterrence. In thisregard, generally
speaking the more serious the offence the less likely it will be that the public interest
will not require that a prosecution be pursued.” 2

2 Statement of Prosecution Policy and Guidelines, Director of Public Prosecutions South Australia, July
1999, p 9
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6. ENFORCEMENT ACTION ALTERNATIVES
6.1 Enforcement Pyramid
Enforcement under the Occupational Health, Safety and Welfare Act is within the

context of a series of escalating alternatives, each chosen for successively more serious
circumstances.

Improvement Notice

Verbal Directives

Information & Education

The alternatives available to inspectors are discussed below (other than information&
education). Inspectors choose which aternative should be implemented in accordance
with Workplace Services' Investigation and Compliance Manual.

6.2 Verbal Directives

Where an identified risk or breach can be immediately corrected, or, in the opinion of
the Inspector, it is considered to be the most practical method to achieve satisfactory
compliance, averbal directive may be issued. References to the directions are noted in
the Inspectors Note Book.

This action should be considered for issues of aless serious nature that are unlikely to
lead to further action.
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6.3 | mprovement Notices

An Improvement Notice may be issued to address a breach of legidation identified in a
private or public sector agency, which does not constitute an immediate risk to health
and safety, but which may develop into a serious situation if the risk is not rectified in
the near future.

An improvement notice may be issued pursuant to section 39 of the Occupational
Hedlth, Safety and Welfare Act, 1986 where an Inspector is of the opinion that a person;

is contravening a provision of the Act;

has contravened a provision of the Act in circumstances that make it likely that
the contravention will be repeated

if aNoticeisto beissued,

Inspectors must ensurethey state the grounds for their opinion of the alleged breach.
Under section 42 of the Occupationa Health, Safety and Welfare Act, 1986, a person
affected by an Improvement Notice may have the notice reviewed by a Review
Committee appointed by the Industrial Relations Court.

6.4 Prohibition Notices

A Prohibition Notice may be issued to address a serious breach of legidation, identified
in aprivate or public sector agency, where an Inspector is of the opinion that thereis an
immediate risk to the health and safety of a person at work. The inspector may issue the
Notice “to the person apparently in control of the activity from which the risk arises’,
prohibiting the carrying on of the activity until the Inspector is satisfied that adequate
measures have been taken to avert, eliminate or minimise the risk.

Under section 42 of the Occupationa Health, Safety and Welfare Act, 1986, a person
affected by a Prohibition Notice may have the notice reviewed by a Review Committee
appointed by the Industrial Relations Court.

6.5 Prosecution

The Occupational Health, Safety and Welfare Act 1986 prescribes penalties for the
breach of many sections and establishes a process for prosecution of offences against
the Act.

Section 58(1) provides that:
“(1) A person who contravenes or failsto comply with a provision of this Act is guilty of
an offence.”

Proceedings for an offence against the Act may only be brought by the Minister or by an
inspector®. Proceedings must be commenced within 2 years after the date on which the
offence is alleged to have been committed®.

3 Occupational Health, Safety and Welfare Act 1986, s40(1)
4 Occupational Health, Safety and Welfare Act 1986, s58(6)
5 Occupational Health, Safety and Welfare Act 1986, s58(7)
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Proceedings are heard summarily by the Industrial Relations Court.

Investigations which may lead to a prosecution are managed by Workplace Services
Prosecution Standing Committee, which is chaired by the Director, Industry Services
and comprises representatives from:

Workplace Services management
Inspectors

WorkCover

The Crown Solicitor’ s Office
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7. DECISIONSTO PROSECUTE
7.1 General Policy

The general policy of the DAIS Workplace Services is that prosecutions will apply to
serious and exceptional cases where less formal enforcement actions are not desirable.
Because the department’ s resources to initiate prosecution action are limited,
investigations chosen for prosecution will generally meet each of 3 criteria:

The breach is a serious one in which alternative enforcement action is
inappropriate; AND

There is a prima facie case with a reasonable prospect of success, AND
A prosecution is considered to be in the public interest.

Each of these criteriais briefly explained in the sections below.
7.2 A Serious Breach

A decision to prosecute will be considered whenever there is a serious breach of the
Act. Circumstances where this might apply include:

where a breach of the law either has resulted, or could have resulted, in afatality
or serious injury;

the failure to comply with an improvement, prohibition or expiation notice;
where a person or organisation has repeated the same offence;

cases of discrimination against an employee for any action in relation to
occupational safety and health or pursing their rights under workplace relations
law;

breaches of legislated consultative provisions of the Act; or

hindrance or obstruction of an inspector.
7.3 A Prima Facie Case

Whether there is a prima facie case and a reasonable prospect of success are legal issues
which will be highly dependent on the facts of particular cases. Paramount in
Workplace Services consideration will be the standard of proof required of a
prosecutor - that is, the facts of the matter must be capable of being proven beyond
reasonable doubt.

Each case considered for prosecution is assessed by Workplace Services as meeting
these criteria and then referred to the Crown Solicitor for advice on these specific
points. As part of this assessment, it may be that the case is referred back for the
collection of additional evidence before afinal determination that the case does or does
not meet this criterion. Detailed consideration will be given to the availability and
expected reliability of witnesses to prove the case.
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Workplace Services does not proceed with a prosecution if the Crown Solicitor’s
advises the case does not demonstrate a prima facie case or can not be proven beyond
reasonabl e doubt.

7.4 The Public I nterest

Whether or not a prosecution is considered to be in the public interest, is determined on
well settled principles. Even though a case may be capable of being proven to a Court
beyond reasonable doubt, there will often be factors peculiar to the case which lead to
the conclusion that a prosecution should not be commenced. These may include one or
more of the following:-

the breach being atrivial one;
the validated performance of the guilty person or organisation;

the remorse shown and subsequent action by the guilty person or organisation
(although the mere existence of remorse is not of itself aground to drop a
prosecution);

compassionate reasons.
Examples of how these factors have been taken into account in the past include:

the decision not to prosecute a farmer who's child was killed as a result of his
actions whilst at work; in this case, Workplace Services determined that the
personal tragedy suffered by the farmer amounted to a sufficient penalty; and

the decision not to prosecute a large process manufacturing company for injuries
sustained in an acid spill because the foreseeability of the incident was low;
replacement of the defective equipment had already been programmed; and the
company’s rehabilitation program for the injured worker was first class.

In such cases, where the instigation of a prosecution is not considered appropriate, the
department may either determine that no further action is required or that aletter of
warning or statutory obligation is warranted (see below).

7.5 Letters of Warning and Letters of Statutory Obligation

In the event that a prima facie case has been established that there has been a serious
breach of legidation but the prosecution criteria outlined above have not ALL been met,
it may still be appropriate for the breachto be drawn to the attention of the person or
organisation committing the breach.

In such cases, Workplace Services may communicate this through either a letter of
warning or aletter of statutory obligation.
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7.5.1 Letter of Statutory Obligation

A Letter of Statutory Obligation isissued when an Inspector and Team/Regional
Manager consider that a person or organisation should have their attention drawn to
their statutory obligations under the legidation. This may be because of a deficiency in,
eg a safety matter in their workplace that could have resulted in a more serious outcome.
These cases are reserved for situations where there is insufficient evidence to prove a
breach. Letters of Statutory Obligation are signed by the Manager and are sent by
Registered Post.

Copies of these letters must be placed on the relevant office file and will be taken into
account in considering action by Workplace Services in future actions.

7.5.2 Letter of Warning

A Letter of Warning is issued where there is sufficient evidence to support prosecution
action after a breach of the legislation has been detected, but the department determines
prosecution is not warranted because of extenuating circumstances. These might
include the view that the organisation was the victim of someone else’s actions, even
though it was the organisation’s responsibility.

A Letter of Warning places on record the fact that a warning has been issued and a
subsequent offence of a similar nature may result in prosecution. A Letter of Warning
is signed by the Team or Regional Manager and are sent by Registered Post. The letter
requires an acknowledgment by the recipient, detailing corrective action taken to
prevent a re-occurrence.

Copies of Letters of Warning are placed on the relevant office file.
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8. EXAMPLES OF ENFORCEMENT ACTIVITY

8.1 Sample of I mprovement Notice —Hard Copy only

w F xAMPLE —

Cicoueanicna, HEALTs, S4FETy aMD Weeraae AcT 198G

+ IMPROVEMENT NOTICE +
I Q;;,;Eh &I.a:rﬁﬁ-ﬂ being an Inspector appointed under the Occupational

Health, Satety and Weltare Act 1988, am of the aplnlon that {rame of person® b whoe s Nolie i adivessad dd
locality):

Me LIl sﬁ‘gy LEE Pia«ag_,_«_rl_bﬂtd‘w—. ﬂﬂﬁL—‘C Gp,:_'l 2% F_I c I’-. -Ir ous -.E]"ratr.
Hazatovitie MNetTH.

is contravening a provision of this At harcentrevened-a-provisessithis4et in circumstances that make it likely
that the contravention will be repeated (delete where not opplicable)
*Mote: see definition of person overleat.

Motice -:ln:{\':rr-d to:
|1 | e SM I FF

Ihe grﬁul'ldi far I'I'I:.l' ohlndan are

acy b hies (A \'l'-\,e_ P:;I“M ap P)h_i_t:. Fesk Ad K ke have nm]‘
Jdﬂ-d i~ the Mo pes d the area

das,l.ﬁm 2ol ar Be Eurs ﬁ.td ﬂﬁM_

The provisions) of the Act in respect of which the above opinion Is held isfare Section lﬂ of the
Oeeupational Health, Safety and Welfare Act 1986, and/or R{gulntlmz i, it 1}:1 the Occupational Health,
safery and Weltare Regulations 1993

hieasures to be taken to remedy the contravention or to avoid further contravention of the Act (Optional for fespector
iz i’{ll’"ﬁfﬂi‘,‘

E; e Frst A Kr }“s "G be Da-w_c[gd ol bet lecations and broveht

The k #ea ounet]

k 4 w ik k;g
OHE ce = Cocupetie [X sk Avel o e
UM-EQ A Clause 4 ind Apperdix .

Under the provisions of Section 3% of the Ocoupational Health, Safety and Walfare Act 1584, the person® to wham
this Metice is addressed is to remedy the contravention and must de so no later than_5  aen/pm

o 27 Nev 1998

iy AR S

Sigrature (Inspeclar) (udalu) 27 1oy §E

* & person who contraenes or fails 1o comply with 4 ImprMmEM Motice is Elu"'lr of an ofence [ses avereaf] »

ST

I cermify that the requirements of this improvement Nolice [ Difice stermpabel ar business card B
hgve been complieted

Mame in biock letters _

{ Position)

{Segrature)____ . Date)____ S |

92



NMSF Implementation : Background and Explanatory Notes Enforcement Policy - SA

8.2 Sample of Prohibition Notice—Hard Copy only

& —— EXAMPLE

Dccupamonar HeamH, Sasery avio Wersre Act 1984

+ PROHIBITION NOTICE +

I, j:E-EPL\ '&I‘—& [l 4 baing an Inspector appeinted under the Occupational
Health, Safety and Welfare Act 1986, am of the opirdon that there is an imrmediate risk to the health or safety of a
person at work, or from any plant to which this Act extends by virtue of schedule 2, at (eg. Employer Narme and
ﬂn'n're:s,:':

Acmg Co.  12% Fich b 1ows SI‘ML" Hazagpvieee Negr
Issued to: N' “' a# -S""I 1FF Pclsmcln i'“'lmna-q ml\ by fc_l'ﬂl'
(Person apparently in contral of octivity)

The activity from which ﬂﬁe risk arisag 5
The mparn.. e ‘6‘12 E:l.la'.a 20 Tonne Pﬂme,r ‘R-:.ﬁﬁ Sqr:ni Me.

_oa10E, |loca Pr\:_'&.

The grounds for my opinion are;
O £ R-r_5:., 1% nei_ Pr‘H'q_J l-J"H-\ q\m.r-r_:imq I'o le_ml =
Y sl crofed I Fe Wge 4 cz_mpfo\fetj

hieasures to be taken to avert, eliminate or minimise the danger to which this Motice relates (Optional foe Jmpector

‘nmmpj’e*e
a.r-lf_m-_LcJ crlw sica] quard s to be Cilted o phwu\j'
cc. s all da FECS O
= r-m.;:_,| ﬁ.ﬂ_rt-q_, um mg\”.._f‘ghq Y c'J{'.mn.n

e mad g

Under the provisions of Saction 40 of the Ocoupational Health Safety and Welfare Act 1986, the activity specifiad
above is prohibited until an Inspector is satisfied that adequate measures have been taken to avert, eliminate ar

frilfire the sk, o . -
Inspectar con tails: Offiee stomplabel ar business card
Signed =
spector)
Date_Z27/ Il j Y&
! _

* A person who contravenes or fails to comply with a Prohibition Motice is guilty of an offence (1er overleaf]

C e "'inst:ectw's Certﬂl:arﬂnn re Me Measures taken” -7 e e oA,

L e B . A T i 1L

adequale measures howve been token (o gvert, elimimgte or minimise the danger te which this Notice relatas.

I fInspectars nome) on ! ! certify that | am satisfiied! thirt
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OUR VISION

Workplaces free from injury and disease

OUR MISSION

To work with al Victorians to progressively reduce the
incidence, severity and cost to the community of work-
related injury and disease.

OUR VALUES

Commitment drives usto improve Victoria's
workplace health and safety system

| ntegrity compels us to be honest, fair and objective

Cooper ation motivates us to work in an open and
supportive way

Accountability demands we are professional in the
delivery of high quality services

Care iswhat we try to show in everything we do
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ABOUT OUR COMPLIANCE AND ENFORCEMENT POLICY

OUR APPROACH

The Victorian WorkCover Authority now has a compliance and enforcement policy that
reflects the need for innovative strategies to prevent work-related deaths, injuries and
disease. Our prevention strategy is driven by constructive compliance — a balanced
approach that relies on both positive motivators and deterrents to improve workplace
health and safety.

The compliance and enforcement policy represents a significant realignment of our
approach to reflect more openly the Authority’s role as a regulator.

All field staff and specialists are appointed as inspectors under OHS legidation. They
are charged primarily with enforcing occupational health and safety law and will use the
tools available to do so.

The policy makes it clear that the Authority facilitates compliance with health and
safety laws through a number of mechanisms, including education, information,
incentives and enforcement.

HEALTH AND SAFETY COMPLIANCE AND ENFORCEMENT POLICY

It provides the criteria by which the Authority makes decisions about what is the
appropriate tool for given circumstances and incorporates guidelines for prosecution.

This policy sets the criteria by which inspectors make decisions and it informs the
development of training materials and procedures to assist inspectors.

It provides the community with information about how we administer Victoria's health
and safety legidation. Most importantly, we believe our new policy will make a
difference.

BILL MOUNTFORD
Chief Executive
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INTRODUCTION

Preventing work-related death, injury and illness underpins every aspect of our
compliance and enforcement policy. We recognise that real and sustainable
improvement in health and safety is achieved primarily by the active involvement of
employers and employees in workplace hazard management and the elimination of
hazards.

A key driver of improvement is constructive compliance, a strategy which combines
encouragement for effective workplace health and safety and strong deterrence for poor
performance. Central to constructive compliance is the Authority’ s compliance and
enforcement policy.

Encouragamant Strong detarence
for atfactiva Q Warkpiace q@ for poor
warkplaca safety parformance
Ill[ll"l':.'_' ﬂrcndnrlal ﬁlucr' fndﬁlucrem“ ﬁ—lghu
ducstion 2nd HAFE 5 risk of rizk of penaities
ammunication dete ction rasgcution
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CONSTRUCTIVE COMPLIANCE

L egidative framework

There are a number of Acts and associated regulations that constitute the
health and saf ety legidative framework for the Authority’ s compliance and

enforcement policy.
The Acts are:

* (ccupational Health and
Safety Act 1985

Dangerous Goods Act 1985

Equipment (Public Safety)
Act 1994

Road Transport
(Dangerous Goods) Act
1995 which gives effect to
the Road Transport Reform
(Dangerous Goods) Act
1995 and regulations
(Commonwealth)

The Authority’s vision of
waorkplaces free from injury
and disease can only be
achieved when there is
widespread compliance with
Victoria's health and safety
laws.

To achieve our vision, we
must also strive for:

* widespread community

support for the
fundamental right to
a healthy and safe
workplace

workplaces moving
beyond minimum
compliance towards
continuous improvement
and effective health and
safety management

the effective participation
of all workplace parties
in health and safety
improvements in the
workplace

INFORMATION, EDUCATION AND COMMUNICATION

When it comes to workplace health and safety, an important role for the
Authority isto inform Victorians about their rights and responsibilities.
Information and education activities will assist all parties involved in health and safety
including employees, employers, health and safety representatives, contractors,
designers, manufacturers and suppliers. Particular target groups are managers,
supervisors and health and safety representatives because they are at the centre of

change in the workplace.
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An important way in which the Authority can assist workplace change is by providing
practical, accessible and customised guidance material on hazard identification, risk
assessment and risk control. We will actively support the election of health and safety
representatives and the development of their skills.

We will also promote the establishment of health and safety committees, effective
workplace consultation and issue resolution because these are also vital to improving
health and safety in the workplace. The Authority promotes effective workplace health
and safety management that emphasi ses:

a planned and proactive approach
the commitment and involvement of managers at all levels
meaningful and effective employee involvement

the identification and assessment of al risks and the control of hazards at their
source

appropriate provision of training, information and supervision
the integration of health and safety into broader enterprise systems and practices
The Authority has produced guidance material on alarge number of topics ranging from

manual handling to issue resolution. We will continue to develop guidance material in
partnership with our key stakeholders.

Visit www.workcover.vic.gov.au for afull list of available guidance material or call the
Authority’s publications line on 9641 1333 for your copy.

FINANCIAL INCENTIVES

To encourage businessto improve their health and safety performance the
Authority offersa number of financial incentives.

These include the Safety Development Fund and the Small Business Innovation Fund.
In addition, the workers' compensation premium system is being reviewed to maximise
the incentives for good health and safety performance and good claims management.

ENFORCEMENT

Leaders and some managers and specialists are appointed as inspectors under relevant
health and safety legidation. **The Authority’s inspectors take enforcement action in
response to legidative breaches or immediate risks. All relevant duty holders will be
targeted for enforcement action — key duty holders are employers, including contractors
and labour hire companies, and manufacturers, designers and suppliers. Four key
principles underpin the Authority’ s approach to enforcement: proportionality,
consistency, transparency and targeting.
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PREVENTION PRIORITIES— ENFORCEMENT PRIORITIES

Enforcement action will arise from inspection activity, including investigation of
incidentsin the workplace.

Strategy 2000 sets clear focus areas for prevention. We are targeting:

high risk industries

— agriculture

— manufactuing

— transport and storage

— public sector

— community services

— construction

100 poor performing firms
common injury types — especially sprains and strains
work-related fatalities
major hazard facilities

Enforcement principles

All of the Authority’s field staff (Field Officers, Principal Field Officers, Group
Leaders) and some managers and specialists are appointed as inspectors under relevant
health and safety legidation. The Authority’ s inspectors take enforcement action in
response to legidative breaches or immediate risks. All relevant duty holders will be
targeted for enforcement action — key duty holders are employers, including contractors
and labour hire companies, and manufacturers, designers and suppliers. Four key
principles underpin the Authority’ s approach to enforcement: proportionality,
consistency, transparency and targeting. These principles ensure that:

any enforcement action taken will be proportionate to the risk involved

aconsistent approach in similar circumstances will be taken to achieve
consistent outcomes

atransparent process will be maintained so that duty holders understand what is
expected of them and what they should expect in their dealings with the
Authority

high risk situations and industries are targeted

There is arange of compliance and enforcement tools. Often the most appropriate
response is to combine these tools in an integrated strategy. For instance, guidance
material may be provided at the same time as issuing notices; or prosecution will trigger
information and communication activities to maximise deterrence.
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ENFORCEMENT CRITERIA

Where non-compliance with legidlation is detected, or where there is an immediate risk,
anotice or direction will be issued to control the problem, unless the matter is addressed
by the duty holder at the time of its detection and in the presence of the inspector.

An inspector will consider using additional enforcement tools after assessing:

the extent of the risk
the seriousness of the perceived breach and the actual or potential consequence
whether a target issue, target hazard or specific strategic priority is involved

the impact of the regulatory action, especially itsimpact on encouragement and
deterrence

the compliance history of the duty holder
the attitude and response of the duty holder

whether the incident or nature of the nornrcompliance is of considerable public
concern

the need to highlight a common hazard or risk in order to deter other workplaces
from continuing particular practices

Selecting the appropriate additional action, including whether prosecution is warranted,
will be based on a consideration of the nature of the non-compliance, the duty holder’s
performance and the Authority’s priorities as set out in Strategy 2000.

ENFORCEMENT TOOLS

The Authority uses a number of tools to enforce compliance with Victoria s health and
safety laws.

Prohibition notices, improvement notices and written directions

Sections 43 and 44 of the Occupational Health and Safety Act 1985; sections22
and 23 of the Equipment (Public Safety) Act 1994; sections 28 and 29 of the
Commonwealth Road Transport Reform (Dangerous Goods) Act1996; sections
17 and 17Bof the Dangerous Goods Act 1985

Infringement notices

Section 47A of the Occupational Health and Safety Act 1985; section 45B of the
Dangerous Goods Act 1985; section 38 of the Commonwealth Dangerous
Goods) Act 1996; and section 27 of the Equipment (Public Safety) Act 1994

Revocation of licences, approvals, certificates and exemptions under the various
Acts

Prosecutions, including prosecutions under the Crimes Act 1958
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There are two further enforcement tools that are issued by persons other than inspectors
to secure compliance with health and safety legislation. They are provisional
improvement notices, which may be issued by health and safety representatives, and
provisional directions which may be issued by authorised delegates under the
Dangerous Goods Act 1985.

Alleged non-compliance with these notices or directions will be investigated as though
they were rotices or directions issued by an inspector.

In addition, health and safety representatives can, under certain circumstances, order
work cessations under section 26(2) of the Occupational Health and Safety Act 1985, in
the event of an immediate risk to health and safety. Any request for an inspector to
attend aworkplace in relation to a provisiona improvement notice, provisional direction
or work cessation will be dealt with expeditiously. To address immediate risk and
remedy norcompliance there are notices and directions.

Prohibition notices and their equivalents

If there is an immediate risk to health and safety, an inspector will issue a prohibition
notice (or its equivalent under the dangerous goods and road transport legislation).

The notice or direction will require the person in control of the situation to immediately
cease the activity until the risk isremedied. If the notice or direction is not complied
with, an investigation will commence with a view to prosecution.

I mprovement notices and their equivalents

Improvement notices (or their equivalents under the dangerous goods and road transport
legidation) will be issued where non-compliance is detected and not corrected
immediately. Such notices or directions focus duty holders on the tasks to be carried
out to ensure compliance. Notices or directions themselves are not punitive tools.

They give duty holders a further opportunity to comply with their legidative duties or
address an immediate risk without penalty at the time the notice isissued. Firm
deadlines for the completion of these tasks will be set by the inspector after consultation
with the duty holder and any relevant health and safety representative(s). The duty
holder has the responsibility to ensure that compliance with the legidation is achieved
within the timeframes specified. The inspector provides assistance with this by:

advising on relevant codes of practice and publications
advising on effective health and safety management
demonstrating the risk assessment process

advising on avenues for further assistance

If the notice or direction is not complied with, an investigation will commence with a
view to prosecution.
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Infringement notices

When specified breaches of health and safety law are detected, the issuing of
infringement notices has the benefit of providing an immediate punitive effect.
Infringement notices are not intended to be a substitute for prohibition notices,
improvement notices or written directions. In most cases, infringement notices will be
issued along with other notices or directions. Infringement notices will not be
withdrawn because compliance with simultaneous notices and directions has been
achieved. Nor are infringement notices intended to signal any lessening of emphasis on
prosecution. Prosecutions will continue to be instituted where warranted. An
infringement notice will not be used in circumstances where prosecution is considered a
more appropriate response.

Revocation, suspension or cancellation of licences, approvals, certificates or
exemptions

Holders of licences, approvals, certificates or exemptions issued by the Authority must
comply with their conditions. If they do not, the Authority can revoke, suspend or
cancel them, even if another enforcement tool is used. Instances of non-compliance
with health and safety legislation will also be reported to other relevant regulatory
agencies or statutory registration boards for consideration under their legidation.

PROSECUTION GUIDELINES
The Authority isrequired by legidation to publish general prosecution guidelines.

The Authority will consider prosecution in circumstances where there is aleged non
compliance with the legidation, including where death or serious injury has resulted. A
decision to prosecute is based on an assessment of the nature of the non-compliance, the
duty holder’s performance and the Authority’s priorities (see below).

All duty holders (including designers, manufacturers, importers and suppliers) may be
subject to prosecution. In addition, prosecution will be influenced by consideration of
the public interest.

Publicising prosecutions

Prosecution assists prevention by deterring others from committing health and safety
offences. Publicising the outcomes of successful prosecutions draws attention to the
consequences of health and safety violations and the need for real and sustainable
improvement in workplaces.

Prosecution priorities
Priority will be given to prosecuting offences relevant to target industries, poor

performing firms, injury types and workplace fatalities. Other specific prosecution
priorities include:
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alleged failure to comply with a prohibition notice, improvement notice, written
direction, provisional improvement notice or provisional direction

offences against inspectors, and other authorised officers, in the exercising of
their legidative powers

cases of discrimination against an employee for any action in relation to
occupational health and safety

breaches of the consultative provisions of the Occupational Health and Safety
Act 1985 and regulations

The Authority may also investigate offences under other legidation, such as the
offences of mandaughter and negligently causing serious injury under the Crimes Act
1958.
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Western Australia

Enforcement Policy

Prosecution Policy
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DEPARTMENT OF MINERAL AND PETROLEUM RESOURCES
SAFETY, HEALTH AND ENVIRONMENT DIVISION
Mining Safety Inspector ate

ENFORCEMENT POLICY

APPLICATION

This Enforcement Policy applies to the Department of Mineral and Petroleum
Resources Safety, Health and Environment Division’s (MPR SHED) enforcement of the
Mines Safety and Inspection Act 1994 and the Mines Safety and Inspection Regulations
1995.

ENFORCEMENT POLICY

All provisions of the Mines Safety and Inspection Act 1994 and the Mines Safety and
Inspection Regulations 1995 are important in regard to requirements for compliance,
and will be appropriately enforced. However, the enforcement action which is
warranted will depend on the circumstances of the case, in particular the seriousness of
the breach as reflected by the penalty Parliament has provided.

Identified norrcompliance with the Act or Regulations will be addressed (in order of
increasing seriousness) by:

» Expressing concern verbally and/or issuing a verbal direction at the time and
place where a breach isfirst detected. (Verba concerns and directions will be
confined to circumstances where a breach can be rectified prior to the inspector
leaving the working area where the breach was detected and in any event, in
such circumstances, verbal communications will be confirmed by means of an
entry in the mine record book.).;

» Issuing awritten notice of a defect, which will be recorded in the mine record
book;

» Issuing aletter of concern to the Registered Manager and/or relevant Executive
Manager (who may be required to attach a copy of the letter to the mine record
book);

» Issuing adirection under section 22 of the Act, which will be recorded in the
mine record book. In appropriate circumstances, such as where a breach tends
to threaten immediate harm to persons, a verbal direction to stop work and
withdraw persons from the area may precede the formal issue of aformal
direction;

» Reviewing and/or upholding a direction;

A\

Prosecution;
> Any or al of the above in combination.
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Action taken by the inspector, including verbal directions, will be conveyed to the
Registered Manager, and, where practicable, to safety and health representatives (or
their equivalent), safety and health committee, or any other relevant party while the
inspector is at the mine.

Where an inspector obtains sufficient evidence to establish a prima facie case, and there
is areasonable prospect of a conviction, consideration will be given to taking
prosecution action, instead of or inaddition to applying alternative enforcement actions,
in circumstances including:

» Where an entry in the mine record book is not considered sufficient for ensuring
compliance with the Act or Regulations,

» Where an alleged breach of the Act or Regulations either has resulted, or could
have resulted, in afatality or serious injury;

> Alleged failure to comply with an entry in the mine record book;
» Where an inspector alleges a person has repeated the same offence or breach;

» In cases of discrimination against an employee for any action in relation to
occupational safety and health;

» Serious breaches of the consultative provisions of the Act; and

A\

Obstruction of an inspector.
» Where an employee has been exposed to a hazard resulting from negligent
action by a person or employer

In cases falling under one or more of the above circumstances, a prosecution will only
be initiated where:

» An inspector obtains sufficient evidence to establish a prima facie case;
» Thereisareasonable prospect of success; and
» It isjudged to be in the public interest.

The Safety, Health and Environment Division’s Prosecution Policy is provided as an
Appendix to this Enforcement Policy.

The Prosecution Policy details the relevant considerations associated with decisions
relating to instituting and continuing a prosecution, and considerations relating to
appedls. The three items mentioned above: a prima facie case, reasonable prospect of
success and the public interest, are discussed in detail in the Prosecution Policy.

UNDERLYING PRINCIPLES
» The Safety, Health and Environment Division (SHED) will improve,

recommend and promulgate acceptable safety and health laws and standards
relevant to the Western Australian minerals industry.
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» SHED will develop and maintain mining operations audit assessment protocols
and operational strategies, and incident and complaint investigation programs to
support the Enforcement Policy.

» SHED will develop and maintain the competency of its officers and operational
procedures to effectively administer the Enforcement Policy.

» SHED will maintain records of non-compliance detected and of its responses;
follow-up to ascertain remedia actions taken by industry; maintain records of
the remedial action (or inaction) and of the follow up of the action (or inaction).

» A regulatory response or action will be considered in every instance where non
compliance with the relevant standards becomes known.

» Enforcement action will be applied in afair and consistent manner, taking into
account the seriousness of the nron-compliance or the imminence of danger, in a
cooperative manner where appropriate.

» Enforcement action will be applied in an escalating fashion where previous
actions have themselves not met with satisfactory responses.

» A high level response will be considered where the severity or imminence of
danger warrants such action.

» Prosecution is an appropriate enforcement option, and will be considered based
on the inspector’s opinion and following consultation with the State Mining
Engineer, the Director of Safety, Health and Environment and the Director
Genera of the Department of Mineral and Petroleum Resources.

» Circumstances may arise in the process of investigating a serious injury or
fatality whereby SHED forms the view (after advice from the Crown Solicitor)
that the evidence is appropriate to action under the Criminal Code, and the
Director of Public Prosecutions, the Police Service and/or Coroner's Office will
be briefed accordingly.
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DEPARTMENT OF MINERAL AND PETROLEUM RESOURCES

SAFETY, HEALTH AND ENVIRONMENT DIVISION

Mining Safety Inspector ate

PROSECUTION POLICY

1. PURPOSE OF THISPOLICY

A prosecution has an impact on the rights of the alleged offender, the interests of the
victim and the community generally.

The purpose of this Prosecution Policy is to ensure the law (in this case the Mines Safety
and Inspection Act 1994 and the Mines Safety and Inspection Regulations 1995) is
applied impartialy, in afair and consistent manner. It aimsto ensure decisionsin
relation to prosecutions are based on appropriate criteria which are public, open, fair

and capable of being applied consistently across the broad range of circumstances to
which the abovementioned laws apply. The policy recognises the role of the public
interest in determining whether or not a prosecution, or subsequent appeal, will be
initiated or continued.

Through application of this policy, Safety, Health and Environment Division (referred
to as "the Division") will avoid arbitrary decisions, and will ensure prosecutions are rot
conducted for improper purposes, capriciously or oppressively.

This policy embraces the principles contained in the Statement of Prosecution Policy
and Guidelines issued by the Director of Public Prosecutions and published in the
Western Australian Government Gazette on 20 September 1999.

2.  APPLICATION

This policy appliesto all prosecutions for offences under the Mines Safety and
Inspection Act 1994 (referred to as "the Act™) and the Mines Safety and Inspection
Regulations 1995 (referred to as "the Regulations™) and, as the circumstances allow, to
all appeals arising out of proceedings in respect of any such prosecutions.

All authorities to prosecute are, in the first instance, to be subject to legal advice from
the Crown Solicitor's Office. The decision to charge will still be one for the Division,
although it will generally be entitled to act on the recommendation of the Crown
Solicitor.

3. THE DECISION TO PROSECUTE

In applying the law impartialy, in afair and consistent manner, it is necessary to
consider the:
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> Rights of the alleged offender;
» Interests and rights of victims; and
» Interests of the community.

Under the criminal justice system, the courts have the centra role in determining guilt
and imposing appropriate sanctions or penalties for criminal conduct. The role of the
prosecutor isto lay al of the relevant evidence before the court to enable it to make
these determinations. Ordinarily, discretion in the decision to prosecute will be
exercised so as to recognise this role of the courts and such decisions will not be taken
arbitrarily or for inappropriate reasons.

The Division's Enforcement Policy, to which this Prosecution Policy is appended,
extends to circumstances under which consideration would be given to initiating and
conducting a prosecution instead of or in addition to applying alternative enforcement
actions (such as the issuing of an inspector’s direction under the Act). The availability
of prosecution as a course of action should not preclude the taking of other enforcement
action which may be warranted by the circumstances of a particular case.

The circumstances for considering a prosecution are:

» Where the issue of directionsis not considered sufficient for ensuring
compliance with the Act or Regulations,

» Where an aleged breach of the Act or Regulations either has resulted, or could
have resulted, in afatality or serious injury;

» Where an aleged failure to comply with an inspector’ s direction occurs;

Y

Where an inspector alleges a person has repeated the same offence;

» In cases of discrimination against an employee for any action in relation to
occupational safety and health;

» For serious breaches of the consultative provisions of the Act;

Y

Obstruction of an inspector; and
> In cases where an employee has been exposed to a hazard resulting from
negligent action by a person or employer.
In cases falling under one or more of the above circumstances, a prosecution will only
be initiated where:
» An inspector obtains sufficient evidence to establish a prima facie case; and

» Itisjudged to bein the public interest, including there being a reasonable
prospect of success.

The above considerations are detailed under sections 4, 5, and 6 below.
The decision to continue a prosecution is at least as important as the decision to charge

and takes into account factors beyond those which influence an investigator. Those
factors are set out in this document.
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Asfar as possible, the Division will maintain an approach to prosecution consistent with
that of other agencies enforcing similar provisions under other legidation. This will
ensure, as far as practicable, that prosecutions actioned by the Division will be instituted
and proceed under similar circumstances to those from which one is actioned by other
agencies under like provisions of other legidation.

4. A PRIMAFACIE CASE

Consideration should be given, as early as possible in the prosecution process, as to
whether the evidence discloses a prima facie case.

The question whether there is a prima facie case is one of law. Thisinvolves
consideration of whether the evidence could lead to the conclusion, beyond reasonable
doubt (note: this does not mean beyond all doubt), that all the elements of the offence
have been proved.

Where, in the opinion of the Division, on appropriate advice, the available material does
not support a prima facie case, the prosecution should not be instituted or proceed under
any circumstances.

5. THE PUBLIC INTEREST

If aprima facie case exists, the prosecution of an offence (and, the continuation of such
a prosecution) must also be in the public interest.

This requires the balancing of a broad range of factors, as they relate to the particular
case. The presence of a particular factor does not necessarily mean it would be against,
or in, the public interest to proceed with or continue a prosecution, and the same factors
could equally weigh in favour of prosecution in one particular case, yet weigh against it
in another. Ultimately it is al the relevant factors taken together which will determine,
on balance, whether it isin the public interest to proceed.

As mentioned earlier in this Policy, it isthe role of the courts to determine guilt or
innocence. While all prosecutions must be in the public interest, the test of public
interest must be applied in a manner which does not remove the central role of the
courts in the prosecutionprocess. As is the case with other issues relating to the public
interest, it is amatter of balance and exercise of appropriate judgement.

It isin the public interest that prosecutions be conducted fairly and impartially.

A prosecution which is conducted for improper purposes, capriciously or oppressively is
not in the public interest.

In general, prosecutions of individual persons will be undertaken only where there is
some significant degree of negligence on the part of the individual involved and the
individual has the authority, ability and capability to exert control and to influence the
outcome.
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6. EVALUATION OF THE PUBLIC INTEREST
6.1 Reasonable Prospects of Conviction

It is not in the public interest to proceed with a prosecution which has no reasonable
prospect of resulting in a conviction.

A prosecution should be discontinued if, based on the available material and appropriate
advice, the Division considers that there is no reasonable prospect of conviction, unless
further prompt investigation will remedy any deficiency in the prosecution case.

The evaluation of prospects of conviction requires dispassionate judgment, based on the
advice and experience of the Department's legal counsel and prosecutor.

Such decisions may on occasions be difficult. However, this does not mean that only
cases perceived as 'strong' should be prosecuted. Generally, the resolution of disputed
guestions of fact is for the court and not the Department. A case considered ‘'weak' by
some may not seem so to others. Nevertheless, the Division has a responsibility, in the
public interest, to exercise appropriate discretion and judgement in the assessment of the
prospects of conviction when deciding to bring a matter to court. The assessment of the
prospects of conviction is not to be understood as an usurpation of the role of the court
but rather as an exercise of discretion in the public interest.

The evaluation of the prospects of conviction includes due consideration of:

» Whether any alleged confession was given voluntarily and whether there are
grounds for reaching the view that a confession will not meet the various criteria
for admission into evidence;

» Thelikelihood of the exclusion from the trial of a confession or other important
piece of evidence in the exercise of ajudicial discretion. In the case of an
alleged confession, regard should be given to whether a confession may be
unreliable having regard to the intelligence of the accused, or linguistic or
cultural factors,

Y

The competence, reliability and availability of witnesses,

A\

Matters known to the prosecution which may significantly lessen the likelihood
of acceptance of the testimony of awitness. Regard should be given to the
following:

Has the witness made prior inconsistent statements relevant to the matter?
Is the witness friendly or hostile to the defence?
Is the credibility of the witness affected by any physical or mental impairment;

YV V V V

The existence of an essential conflict in any important particular of the
prosecution case among prosecution witnesses;

A\

Where the identity of the alleged offender isin issue, the cogency and reliability
of the identification evidence;

» Any lines of defence which have been indicated by or are otherwise plainly open
to the defence.

Evaluation of the prospects of conviction will generaly not have regard to:

113



NMSF Implementation : Background and Explanatory Notes Enforcement Policy - WA

6.2

>
>

>

Material not disclosed to the prosecution by the defence;

Notification of a defence which purports to rest upon unsubstantiated assertions
of fact;

Whether assertions of facts upon which a defence or excuse are based are
contentious, or rest on information which would not, in the opinion of the
prosecutor, form the basis of credible cogent evidence.

Other Relevant Public Interest Factors
6.2.1 Factors Which May Weigh Against Prosecution

Despite the existence of a prima facie case and reasonabl e prospects of
conviction, it may not be in the public interest to proceed if other factors, singly
or in combination, render a prosecution inappropriate.

Presence of one or more of the following factors does not necessarily indicate
that the prosecution should not proceed, but rather that the factor(s) should be
balanced against other factors relating to the case.

Factors which may, singly or in combination, render a prosecution inappropriate
in the public interest include:

» Thetrivia or technical nature of the alleged offence in the circumstance;

» Theyouth, age, physical or mental health or specia infirmity of the
victim, aleged offender or awitness;

» The aleged offender's antecedents (ie previous history);

» The staleness of the aleged offence, including delay in the prosecution
process which may be oppressive;

» The degree of culpability of the alleged offender in connection with the
offence;

» The obsolescence or obscurity of the law;

» Whether a prosecution would be perceived as counter-productive to the
interests of justice;

Y

The availability, utility or efficacy of any aternatives to prosecution;

A\

The lack of prevalence of the alleged offence and need for deterrence,
either personal or general;

Whether the aleged offence is of minimal public concern;
The attitude of the victim of an alleged offence to prosecution;
The likely length and expense of atrial;

Whether the alleged offender has co-operated in the investigation and
prosecution of others or has indicated an intention so to do;

YV V V V

A\

The likely outcome in the event of a finding of guilt having regard to the
sentencing options available to the court;

» Thelikely effect on public order and morale;
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» Whether a sentence has already been imposed on the offender which

>

6.2.2

adequately reflects the criminality of the episode; and

Whether the alleged offender has already been sentenced for a series of
other offences and the likelihood of the imposition of an additional
penalty, having regard to the totality principle (ie where a person has
been sentenced to a penalty to alevel where "enough is enough), is
remote.

Factors Which May Weigh in Favour of a Prosecution Proceeding

Factors which might require the prosecution to proceed in the public interest,
and which should be balanced against any factors weighing against, include the:

>

>
>

Need to maintain the rule of law (ie the application of the law without the
influence of arbitrary power; the equal accountability of all before the
law; and the protection of the rights and freedoms of individuals through
the courts);

Need to maintain public confidence in basic constitutional institutions,
including Parliament and the courts;

Entitlement of any person to be awarded compensation if guilt is
adjudged;

Release from obligation by a person to pay compensation, insurance or
other similar payments in relation to the Action of the defendant, if the
defendant is found guilty of an offence;

Need for punishment and deterrence; and
Circumstances in which the alleged offence was committed.

Irrelevant Factors

>

>

The following matters are not to be taken into consideration in evaluating
the public interest:

Race, colour, ethnic origin, gender, religious beliefs, social position,
marital status, sexual preference, political opinions or cultural views of
the alleged offender;

Possible political consequences of the exercise or nornexercise of
discretion;

Prosecutor's personal feelings concerning the alleged offender or victim;
and

Possible effect of the decision on the personal or professional
circumstances of those responsible for the decision.

7. PROSECUTION APPEALS

The purpose of prosecution appealsis to ensure that offence provisions are justly and
correctly applied; and in the case of appeals against penalty is to ensure that there are
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established and maintained adequate, just and proportionate standards of punishment for
offences.

Prosecution appeals have been held by the courts to raise considerations not present in
an appeal by a defendant seeking a judgment of not guilty or areduction in penalty.
They have been described as cutting across time-honoured concepts of criminal
administration and as putting the convicted person in jeopardy a second time.

Prosecution appeals must be considered against the background of many complex
circumstances and legal principles. For any offence there is a range of sentencing
options and a court must have regard, in choosing which optionseems appropriate, to
the principles laid down by Parliament and in other cases. For any offence there may be
anumber of different dispositions none of which are necessarily wrong. Therefore a
prosecution appeal will not be initiated ssmply because the outcome is perceived as
inadequate or inappropriate in a particular case.

The following factors are relevant in considering whether or not to lodge an appeal:

» Whether a penalty is so disproportionate to the seriousness of the offence as to
reflect error in sentencing principle by the courts;

» Whether a penalty is so disproportionate to the seriousness of the crime asto
shock the public conscience;

» Whether a pendlty is significantly out of line with other penalties imposed for
the same or similar offences without reasonable cause for that disparity;

» Whether the idiosyncratic views of individual magistrates as to particular
offences or types of offences require correction;

» Whether disputed points of sentencing principle are giving, or are likely to give,
rise to disparity of penalties imposed for offences of the same or similar type;
and

» Whether existing penalties are aready subject to wide and inexplicable
variations and there is a need to reduce this disparity and variability in order to
promote uniform standards of sentencing.

8. RESPONSIBILITIES

The primary responsibility for investigating offences and alleged offences and initiating
prosecutions and issuing complaints under the Act and Regulationsresides with
individual inspectors within the Division, pursuant to the powers of an inspector under
the Act [s.21(1)(m)].

As some prosecutions may have financial implications on the Division, all prosecutions
shall be endorsed by the Division’s Director before progressing. The Director may elect
to seek the advice or authority of the Director General before agreeing that any
prosecution should proceed. Any prosecution must be preceded by a brief to the
Director outlining the basis of the prosecution, including a statement which
demonstrates or affirms compliance with Section 4 Prima Facie Case and Section 5
Public Interest of this Policy and legal advice from the appropriate authority (ie. Crown
Solicitor's Office).
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/. ESTABLISHED CONSULTATIVE FRAMEWORKS

The implementation plan proposed for the Framework calls for closer alignment of
current consultative arrangements at both the workplace and State/industry level (see
section 6 of the discussion paper). The establishment of effective consultative
arrangements at the workplace level is aso a key element of the ILO Convention.

An outline of the ILO principles and the existing arrangementsin Australian
jurisdictions are outlined below.
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CONSULTATION AT THE WORKGROUP OR WORKPLACE LEVEL

INTERNATIONAL LABOUR ORGANISATION CONVENTION ON HEALTH AND
SAFETY IN MINES

The relevant contents of ILO Convention 176: Safety and Health in Mines Convention,
1995 are considered suitable to act as a reference standard for the practice of consultation at
the workgroup or workplace level on safety and health issues in the mining industry.

This convention provides for inter alia, as follows:

At Article 5 Paragraph 2(f) for:

“the establishment of effective procedures to ensure the imple mentation
of the rights of workers and their representatives to be consulted on
matters and to participate in measures relating to safety and health at the
workplace.”

At Article 13 Paragraph 1, workers and their representatives are provided with
variousrights. viz:

1 Under the national laws and regulations referred to in Article 4, workers
shall have the following rights:

@ to report accidents, dangerous occurrences and hazards to the
employer and to the competent authority;

(b) to request and obtain, where there is cause for concern on safety
and health grounds, inspections and investigations to be
conducted by the employer and the competent authority;

(© to know and be informed of workplace hazards that may affect
their safety or hedlth;

(d) to obtain information relevant to their safety or health, held by the
employer or the competent authority;

(e to remove themselves from any location at the mine when
circumstances arise which appear, with reasonable justification,
to pose a serious danger to their safety or health; and

® to collectively select safety and health representatives.

2. The safety and health representatives referred to in paragraph 1(f) above
shall, in accordance with national laws and regulations, have the
following rights:

@ to represent workers on all aspects of workplace safety and
health, including where applicable, the exercise of the rights
provided in paragraph 1 above;

(b) to:

() participate in inspections and investigations conducted by
the employer and by the competent authority at the
workplace; and

(i)  monitor and investigate safety and health matters;
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(© to have recourse to advisers and independent experts;

(d) to consult with the employer in atimely fashion on safety and
health matters, including policies and procedures;

(e to consult with the competent authority; and

® to receive, relevant to the area for which they have been selected,
notice of accidents and dangerous occurrences.

3. Procedures for the exercise of the rights referred to in paragraphs 1 and 2
above shall be specified:
@ by national laws and regulations; and
(b) through consultations between employers and workers and their
representatives.

4, National laws and regulations shall ensure that the rights referred to in
paragraphs 1 and 2 above can be exercised without discrimination or
retaliation.

At Article 15

“Measures shall be taken, in accordance with national laws and
regulations, to encourage cooperation between employers and
workers and their representatives to promote safety and health in
mines.”
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EXISTING ARRANGEMENTSFOR STATE AND TERRITORY WORK GROUP OR
WORKPLACE LEVEL CONSJULTATION

Each State and Territory has legislated for the involvement of employers and employees
in managing safety and health of workers at minesites. The following briefly outlines
these systems.

New South Wales

In New South Wales, workgroup or workplace level consultation is legislated for under
general OHS legidation viz the Occupational Health and Safety Act 2000 (OHS Act).

This act specifies that employers must consult with employees so as to enable them to
contribute to making decisions affecting their health, safety and welfare at work. The
Act goes on to define the nature of that consultation, when it is required and how it isto
be undertaken. Consultation may occur with Occupational Health and Safety
Committees (where established), Occupational Health and Safety Representatives
elected by the employees or by other means as agreed to by the employer and
employees. Conditions relating to the number of employees and requests by employees
apply. Roles for the OHS Committees and OHS Representatives are specified.

Disputes about consultation in mines are resolved by the Department of Mineral Resources.
Both the coal and the metalliferous/extractive industries safety legislation contain specific
provisions for consultation. The OHS Act aso contains specific provisions. These
provisions are administered by the Department and these often take priority over mine
safety legidation.

The Occupational Health and Safety Regulations 2001 lay down more detailed
minimum requirements for the consultative process.

Northern Territory

In the Northern Territory, the Mining Management Act covers Occupational Health and
Safety in mines.

The Mining Management Act defines the obligations of the operator and worker for a
mining site. It also allows the operator to facilitate consultation and co-operation
between the operator, contractors and workers for initiating, developing and
implementing measures designed to ensure the safety and health of the workers on site.
The operator for mining site must, as far as is practicable, operate and maintain the site
to minimise risk to the safety and health of the workers on the site.

Queendand

In Queendand, mine safety and workgroup or workplace consultation processes are
covered by the Mining and Quarrying Safety and Health Act 1999 and the Coal Mining
Safety and Health Act 1999.
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These acts have very similar or identical provisions in regards to many issues. However,
there are adso significant differences. Both provide for the election of site safety and
health representatives with whom management is to consult on safety and health
matters. The range of issues on which consultation is to occur is broader in non-coal
minesites than in coal minesites. In addition, whereas the Mining and Quarrying Safety
and Health Act (1999) provides for site safety and health committees to be formed
under certain conditions, the Coal Mining Safety and Health Act (1999), provides
instead for Industry Health and Safety Representatives to be appointed after a ballot of
union members. The functions of Industry Health and Safety Representatives emphasize
enforcement more than consultation.

South Australia

In South Australia, safety and health at mine sites is control by the Occupational Health
Safety and Welfare Act (1986). The act requires management to consult with employees
on arange of issues, including changes affecting safety and health. Comprehensive
workgroup or workplace level consultation arrangements are included in this act. They
involve Health and Safety Representatives and Health and Safety Committees. Both
these are to operate on various conditions prescribed in the Act. Generaly the
appointment of Health and Safety Representatives follows requests from relevant
employees and requires the establishment of designated workgroups before elections are
held. Health and Safety Committees are established following a similar process.
Employers are responsible for consulting with any Health and Safety Representatives or
Committees on a wide range of workplace health and safety issues.

Where disputes are not resolved by other means (eg assistance from WorkCover’'s
Workplace Liaison Unit), the matter can be referred to the Industrial Commission.

Tasmania

In Tasmania, safety and health consultative processes are controlled by the Workplace
Health and Safety Act (1995). This act provides for the operation of health and safety
committees and the appointment, by election, of Employee’ s Safety Representatives.
The conditions of appointment and/or election include employees having to make a
request and there being minimum numbers of on employees in the workgroup or
workplace. Employers have a duty to consult with and provide support to Employee's
Safety Representatives and Health and Safety Committees.

In addition to these provisions the Workplace Health and Safety Regulations 1998
contain specific provisions relating to mandatory consultation. These regulations also
detail how complaints are to be resolved.

Victoria

Consultation on occupational safety and health in mines at the workgroup or workplace
level is controlled by the Occupational Health and Safety (Mines) Regulations 2002
which fall under the OH& S Act (1985). These regulations contain a widespread part
addressing consultation. In particular, consultation on safety and health issuesis
required, where practicable, with the Health and Safety Representative of each
designated workgroup at a mine and if there is no designated workgroup or Health and
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Safety Representative then with the employees themselves or their agreed
representatives.

Western Australia

The Mines Safety and Inspections Act (1994) regulates consultation on safety and health
issues in mines. The act imposes a general duty on employers to consult and cooperate
with any Safety and Health Representatives and other employees at the mine regarding
occupational safety and health at the mine.

Safety and Health Representatives may be elected to represent employee safety and
health interests. They may request that a Safety and Health Committee be formed. The
functions of such a committee include consultation. Conditions for the appointment of
Safety and Health Representatives are provided for including, support and protectionby
management. Conditions for the appointment of committees are a so included.

The State Mining Engineer has the power to resolve issues relating to consultation
arrangements.
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EXISTING ARRANGEMENTSFOR STATE AND TERRITORY CONSULTATIONAT
INDUSTRY LEVEL

New South Wales

Under the Mining Legislation Amendment (Health and Safety) Act (2002) a Mine Safety
Advisory Council, (MSAC) has been established.

The MSAC will replace a Mine Safety Council and has been established to foster an
industry with safety as a core value and to provide advice to the Minister on strategic
safety and health matters in the mining industry. The membership is to include
representation from peak industry and employee organisations but there is no
prescription of the number of suchrepresentatives. The terms of reference adopted by
the council are:
- To establish strategic safety and health direction and goals.
To analyse and review the safety performance of the industry and to
provide information to stakeholders so that safety performance can be
improved.
To provide leadership to the mining industry to develop safe and healthy
workplaces within a framework which:
Encourages innovative and safe technology and processes.
Sets the strategic direction for the industry in developing competent
people.
Advances a legidative framework that leads to safe mining practice.
To encourage a move towards cross-industry and national standards.
To interact with the safety advisory committees to enable them to lead
their industry sectors, and to inform the work of the Council

There are three technical and specialist industry sector committee of the MSAC, viz.
The Metalliferous, Extractive Industries and the Coal Safety Advisory Committees.
Membership of the MSAC and its committees are tripartite, including representatives of
Government, Employer Groups and Employee Groups.

In addition, a Mining Industry Reference Group (IRG) has been established under the
Workplace Injury Management and Workers Compensation Act (1998). ThisIRG
operates under the following Terms of Reference;
IRGs are required to:
Identify and prioritise magjor OHS problems in their particular industry;
Develop focussed, specific solutions or strategies to address these
problems;
Implement the solutions and strategies by seeking industry's support for
and commitment to their implementation; and
Assist in their dissemination and promotion to industry.
IRGs must also provide regular reports to the WorkCover Authority of New
South Wales on uptake of the strategies by the industry and on the
effectiveness of the solutions.
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The IRGs comprise equal nhumbers of employer and employee representatives with
additional support provided by representatives from WorkCover and the insurance
industry.

Northern Territory

The Mining Management Act has specific provision for consultation at the industry level on
safety and health matters in mines. The functions of the Mining Board of the Northern
Territory, set up under the Mining Management Act include the power to advise the
Minister on the operation of that act.

Queendand

The Mining and Quarrying Safety and Health Act (1999) and the Coal Mining Safety
and Health Act (1999) provide for industry consultative arrangements through the
establishment of the:

Mining Safety and Health Advisory Council (for metalliferous mines and

quarries); and

Coal Mining Safety and Health Advisory Council.

These councils each consist of:
three nominees of organisations representing mine operators
three nominees of organisations representing mine workers
three Inspectors of Mines.

The councils provide advice to the Minister on the promotion and protection of the
safety and health of persons at mines. In addition, they have the functions of reviewing
the effectiveness of legiglation and establishing competencies for persons carrying out
prescribed tasks.

Departmental procedural consultations also occur. These include:
tripartite committees have been established to develop and review regulations.
union and operator organisations attend legislation implementation committees.
when the new legidation was proposed, discussion papers were released for
comment and extensive awareness presentations were made throughout the state
(these presentations were organised by the Mines I nspectorate, but assistance
was given a the presentations by union and industry representatives)
new guidance notes, guidelines and recognised standards are referred to
stakeholders for comment prior to completion
there is an annual meeting with industry CEOs of the mining industry in addition
to frequent meetings with individual CEOs
Inspectors of Mines participate in meetings of mine managers and coal industry
Site safety and health representatives.

South Australia

In South Australia, The Mining and Quarrying Occupational Health and Safety Committee
has been set up under the Workers Rehabilitation and Compensation Act (1986). The
committee is a tripartite body aimed at promoting occupational health and safety and
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preventing injury and disease in the mining and quarrying industry. It also administers
expenditure of the Mining and Quarrying Industries Fund.

The Committee's primary objective isto assist in reducing the social and economic costs
of occupational injury and disease to employers, workers and the general community. It
doesthis by:

- Working with all groups in the industry, that is, employers and employer
organisations, workers and unions, government bodies, safety and health
professionals and others.

Fostering cooperation between these groups in addressing the prevention of
injury and disease and the safe rehabilitation of injured workers.

Providing funding for occupational safety and health rehabilitation projects
identified through a grants scheme

Working with the industry to pro-actively identify needs and develop initiatives
to meet these needs.

In addition to Government representatives and a person externa to the industry, there
are equal numbers of employer and employee representatives appointed to the
Committee.

Tasmania

The Wor kplace Health and Safety Regulations 1998 contain specific provisions relating
to mandatory consultation. These regulations aso detail how complaints are to be
resolved.

The Workplace Health and Safety Act (1995) also alows for the WorkCover Tasmania
Board to establish advisory committees for the purpose of advising it on any matter
arising in relation to the performance of its functions under this Act.

Victoria

In Victoria, there are no specific state industry level consultative arrangementsin
relation to mine safety. However, the Occupational Health and Safety Act (1985) allows
for the Authority, amongst other things,

- to provide advice to and cooperate with Government departments, public
authorities, trade unions, employer organisations and other interested persons in
relation to occupational health safety and welfare and
to formulate standards specifications or other forms of guidance for the purpose
of assisting employers self-employed persons and employees to maintain
appropriate standards of occupational health safety and welfare;

The DNRE is represented on the Victorian Minerals and Energy Council OHS
Committee and Safety and Operations group and regularly consults with the Extractive
and Mining Industries Advisory Board and the Construction Materials Processors
Association (CMPA). Formal industry consultation occurs through the Regulatory
Impact Statement process when existing regulations sunset. An example of thisisthe
release of the Issues Paper “ Review of the Regulations made under the Mineral
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Resources Devel opment Act 1990 Regulating Health and Safety in Mines’ by WorkSafe
and DNRE for public consultation in 2002,

Western Australia

In Western Australia, consultation on Mine Safety at the industry level occurs through the
Mines Occupational Safety and Health Advisory Board (MOSHAB). MOSHAB is an
independent tripartite statutory body established under the Mines Safety and Inspection Act
(1994). It isresponsible for matters related to occupational safety and health in the Western

Australian mining industry.

The functions of MOSHAB include to:
Advise the Minister on matters relating to mining safety and health;
Inquire and report into matters referred to it by the Minister;
Make recommendations to the Minister on the formulation, amendment or repeal
of mining safety and hedlth laws;
Prepare or recommend adoption of codes of practice, guidelines, standards,
specifications or other safety and health guidance material;
Advise of education, training and training courses;
Advise the Minister on publications relevant to the mining industry; and
Liaise with the WorkSafe Western Australia Commission to coordinate activities
on related functions and maintain parallel standards.

Board membership consists of:
3 officers of Government departments
4 nominees of the Chamber of Mines and Energy of Western Australia Inc;
2 nominees of the Trades and Labour Council of Western Australia; and

2 employee's ingpectors (elected by mine employees)
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8. CURRENT RESEARCH PROJECTS CONCERNING
OH& SIN THE MINING INDUSTRY

127



NMSF Implementation : Background and Explanatory Notes

Current research projects

Current research projects concerning OH& Sin the mining industry

Organisation url Projects
1 AMIRA http://www.amira.com.au/projec | No projects listed seem to be safety-related
tsasp
2 CSIRO http://www.csiro.au/ No projects listed seem to be safety-related
http://www.cdc.gov/niosh/minin | See section attached
3 NIOSH

National Institute for
Occupationa Safety & Health
s

o/projects/default.ntm

4 VIOSH

Victorian Ingtitute for
Occupationa Safety & Health
(at Uni of Ballarat)

http://www.ballarat.edu.au/viosh
/

The ‘Research in Progress’ page contains no projects.

The “Research” page mentions that work is done in conjunction with several
other bodies such as the Australian Coa Association, the Joint Coal Board
NSW, the WorkCover Corporation of Victoriaand South Australia,
Worksafe Austraia, the Australia Research Council and Meat Research
Corporation.

5 SIMTARS, QLD

6 NSW MINE SAFETY
TECHNICAL SERVICES

7 MASHA
Mines & Aggregates Safety &
Health Association (Canada)

http://www.masha.on.ca/

This body appears to “review, evaluate and provide advice on projects and
programs as requested by MASHA’s Board of Directorsor MASHA'’s
General Manager”

They do not seem to initiate or perform research.
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8 CRCs

WWWw.Crc.gov.au

(This project under assessment; others seem unrelated to safety)

The aim is to significantly enhance mining industry performance in terms of:
economics, safety, and environmental impact.

Specifically the objectives are to improve the performance of mining
machines, and particularly mining systems. These goals will be achieved by:

reducing short-range geological uncertainty;

advanced monitoring and control of machines;

characterising and controlling the overall mine production system, and
introducing radically new mining methods.

The consequence will be that Australia enhances its position as the world
leader both in education, delivering first-class graduates and postgraduates to
agloba market, and in the exploitation of innovative mining technology.

9 ACIRRT

http://www.acirrt.com/

Fitness for Duty (02C0139)
CLIENT: Penrith Lakes Development Corporation

Assessment of the effects of fatigue and the appropriateness of current job
rotation structures 02C0141)

CLIENT: Port Waratah Coa Services

Tasmanian Mining Industry Inquiry (01C0113)

CLIENT: Workplace Standards Tasmania

Reserve Bank of Australia Surveys (98C0006)

CLIENT: Reserve Bank of Australia

ACTU/Labour Council of NSW (02C0140)

CLIENT: Membership Statistics Profiles

Generic Skills: How they are understood, practiced and valued by learners,
employers and providers. (01C0127)

CLIENT: ANTA (Australian National Training Authority)
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9 ACIRRT (contd)

High Performance Workplace Case Studies
CLIENT: Industrial Relations Victoria (01C0128)

Stop Telling us to Cope: NSW Nurses Explain Why they are Leaving the
Profession (02C0136)
CLIENT: NSW Nurses Association

Research Project - Managing Contractor Safety in the Coal Mining Industry

(02C0134)
CLIENT Joint Coal Board

Group Training Schemes (01C0119)
CLIENT: NCVER

The Impact of Industry Sector Downsizing on the NSW WORKCOVER

Scheme and Outcomes for Injured Workers (02C0129)
CLIENT: WorkCover NSW

Business L eadership, Knowledge Management and Organisational Learning
in the New Business Environment (02C0124)
CLIENT: Australian Business Foundation

Vocational Education and Training Skills and Innovation (01C0111)
CLIENT: NCVER
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10 JCB Health & Safety Trust

http://www.jcb.org.au/research/d
efault.htm

Heart Disease Risk Factors + National database
Implementation of Ergonomics

Acoustic Energy Meter

Pain Management

Injury Prevention & Control

Fatigue Monitoring

Functiona Fitness Measures for underground Miners
Access & Egress for Mobile Off-Road Plant

Field Measurement of Diesel Particulate Matter
Managing Contractor Safety

Managing Hearing Loss

Effectiveness of Sprain & Strain Control Measures

11 MAQOHSC

http://www.magohsc.sa.gov.au/

See Website for list of current projects.

12 ACG
Australian Centre for
Geomechanics

http://www.acg.uwa.edu.au

Current Mining Geomechanics Research Projects

Mine Seismicity and Rockburst Risk Management
Project No. SEIS 9902

Ground Control Training for Underground Mine Workers
Project No. TRAIN 9905

Ground Control Training for Surface Mine Workers

Project No. OPV 2001

Stress Measurements for Underground Mines

Project No. STRESS 9904

Towards the Elimination of Rockfall Fatalitiesin Australian Mines
Project No. ROCK 2001
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13 MERIWA http://www.dme.wa.gov.au/meri | The following projects seem safety-related:
Mines & Energy Research wal - M328 Mine Seismicity and Rockburst Risk Management
Institute of Western Australia . M329 Stress measurements from cored rock

M341 Towards the elimination of rockfall fataities in Australian mines

14 ACIRL WWW.acirl.com.au The ACIRL website does not seem to work. | do not expect that ACIRL
would fund research; rather they would perform work funded by others (such
as ACARP).
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NIOSH SAFETY AND HEALTH RESEARCH INMINING

Current Project Categories
Diesel Emissions
Dust Measurement and Control
Fires, Explosions & Ventilation
Ground Control
Hazard Detection & Warning Devices
Hearing Loss Prevention
Injury Prevention & Equipment Design
Occupational IlIness & Health Hazards
. Surveillance
10. Training And Education

© oo N g~ wWDdDRE
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1 Diesal Emissions

Diesel Engine Emissions Measurement and Analysis
Reducing Diesel Particulate Exposure in Western Mines
Selecting & Evaluating Diesel Emission Controls on Mine Equipment

2 Dust M easurement and Control

Assessment of Personal Particulate Exposure

Characterization of Visual Dust Plumes From Highwall Drills at Surface Coal Mines
Control of Silica Dust Exposures in Underground Coal Mining

Development of Enhanced Spray Dust Capture Principles for Improved Silica Dust
Suppression

Dust Control for Longwall Mining

Dust Control in Surface Coa Mining

Silica Dust Control in Metal/Nonmetal Mining

3 Fires, Explosions, and Ventilation

Control and Suppression of Mine Fires

Explosion Hazards Reduction

Explosives Hazard Surveillance & Evaluation for the Mine Safety & Health Administration
Extended-Cut Air Delivery Systems

Hydrostatic Evaluation of Mine Seals

Improving CFR Safety Evaluations for Mine Ventilation Seals and Stoppings
Investigation of Methane Control Issuesin Underground Mines

Laser Safety in Potentially Flammable Environments

Lake Lynn Laboratory

Life Support for Survival and Rescue

Remote Construction of Seals for Mine Fire Control and Abatement

Surface Blasting Safety and Health

Ventilation of Large-Opening Mines
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4 Ground Control

Development and Evaluation of Innovative Roof Support Technologies
Ground Stability Assessment With Seismic Monitoring

Identification and Control of Rock Burst Hazards

Preventing Injuries From Falling Rock in Underground Coa Mines
Reducing Ground Fall Hazards in Nevada Underground Gold Mines
Reducing Ground Falls in Underground Stone & Nonmetal Mines
Slope Stability Hazard Recognition for Metal/Nonmetal Mines

5 Hazard Detection and Warning
Devices

Advance Warning of Ground Stability Hazards

Evaluating Collision Warning Systems for Construction Equipment
Evaluating Roadway Construction Work Zone Interventions
Investigation of Electromagnetic Precursors to Rock Bursting

L ockout/Tagout, Jammed and Moving Machinery Controls
Mobile Mining Equipment Warning Systems

Overhead Power Line Contact Alarm for Mobile Equipment

Safety Enhancements for Off-Highway Dump Trucks

Smart Fire Sensors

Wide Area Roof Fall Detection and Warning System

6 Hearing L oss Prevention

A Health Hazard Study of Surface Drilling Operations

A Model Hearing Conservation Program for Coal Miners
Cross-Sectional Survey: Noise Exposure Patterns/Sources
Definition and Assessment of Engineering Noise Controls
Engineering Controls for Hearing Loss Prevention

Eval. the Role of Positive & Negative Emotion in Promoting Hearing Conservation
Behaviors Among Miners
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Investigation of Impulse Noise in Mining
Investigation of Technology for Hearing Loss Prevention

7 Injury Prevention and Equipment
Design

Biomechanical Modeling of Jarring and Jolting

Ergonomics Interventions in Mining

Evaluation of Heat Stress and Interventions in Surface and Underground Mines
Fundamental Studies in Electrical Hazards

Human Factors Design for Machine Safety

Injury Prevention for Metal/Nonmetal Drilling and Bolting Operations
Materials Handling Accident Reduction in Underground Mines

New Technology to Increase ROPS Use on Tractors

Reducing Injury Risk from Jolting and Jarring on Mobile Equipment
Reducing Slipping and Falling Injuries at Surface Mines

Safety Issues of Storage and Transport of Bulk Solids

8 Occupational Illness and Health
Hazards

Characterization and Communication of Chemical Hazards in Mining and Processing
Effects of Dusts on Asthma and Pulmonary Infectivity

Environmental Causation of Allergies and Asthma

Genetic Factors for Silicosis and Lung Cancer in Gold Miners

Investigating Air Quality Issuesin Metal/Nonmetal Mines

Particle-Induced Lung Injury in Mixed Exposures

Portable Monitors for Airborne Metals at Mining Sites

Toxic Fumes From Blasting
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9 Surveillance

Airways Disease in Miners
Coa Workers Health Surveillance Program

Cohort Mortality Study With Nested Case Control Study of Lung Cancer & Diesel Exhaust
Among Nonmetal Miners

Economic and Social Consequences of Injury at Sand and Gravel Operations

Health Effect Studies of Uranium Millers

Improving Surveillance Data Utilisation Through Geographical Information Systems
National Coal Workers Autopsy Study

Neurotoxic Chemical Hazards in Coal Preparation Plants

Risk Factors for Atherosclerosis Among Coal Miners

10. Training and Education

Education and Training for an Evolving Mining Workforce

Evaluating Toolbox Training for Construction and Mining

Evaluation of Interactive Mine Safety & Health Training Methods

Interactive Training & Educational Development

Intervention Through Education & Training to Prevent Hearing Loss Among Miners
Mine Rescue and Response

Virtual Redlity for Mine Safety Training
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